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HAYaJIbHUK KadeIpsl TpaXkIaHCKOTO IIpaBa U mporecca

I'bY BO «Axkagemus MBI JIHP umenu @.3./[3ep>KMHCKOTO»

AHHOTAUHsA: ABTOPOM PacCCMOTPEHBI BOIMPOCHI MPABOBOTO PETYJIUPOBAHHS OTHOIICHHIA,
BO3HHKAIOIINX B cepe MpaBOBOW KBATH(PHUKAIIUU ITU(POBBIX IPaB. PackpbiTa CYyITHOCTH MPaBOBOM
KBaJTM(UKAIMKA [TU(PPOBBIX MpaB B KA4eCTBE MATEPUAILHOTO OOBEKTA Yepe3 NMPU3MY pear3aliu
TPAJUIIMOHHBIX TPAKIAHCKUX ITPaB B IUPPOBOH popme.

KawueBble cJIoBa: TpakJaHCKO-TIPABOBbIE OTHOIICHHS, MpaBoBas KBanudukanus,
1 (poBbIe TIPaBa.

AKTYyalbHOCTh  HUCCIIEJJOBaHMSI ~ OOYCJOBJI€HAa  CTPEMUTEJIbBHBIM  pa3BUTHEM U
pacrpocTpaHeHHEM HOBOT'O, IPUCYILIET0 COBPEMEHHOTI'0 O0ILECTBY IPABOBOTO SIBJICHHSI, UIMEHYEMOTO
«uu¢ppoBeie mpaBa». Lludposeie mpaBa, B CBOIO OdYepenb, BBICTYIAET HEKUM «MOTHBOM» K
MOSIBJICHUIO HOBBIX MHCTUTYTOB M IPaBOOTHOIIEHUH, TpeOyroImuX «IU(PPOBOro» MOAX0Aa K HX
MIPABOBOM KBaJM(PUKAIIHH.

Ha cerognsmHuil JeHb MHEHHsS YYEHbIX OTHOCHTEIbHO MOHATHS TEPMHHA «IHUPPOBBIE
IIpaBa» pa3HITCS, MOCKOJIbKY HE BCEra yJIaéTcs yKa3aTh Ha Bce OCOOEHHOCTH JAHHOTO MOHATHS U
MaciITaOHOCTh OCYIIECTBIIAEMBIX B COOTBETCTBUHU C HUM IIPOLIECCOB.

[To muenuto T'opomoBa O.A. tudpoBoe NpaBo MPEACTABISAET COO00M KOMIUIEKCHYIO
MoJI0Tpaciab HHPOPMALIMOHHOTO MpaBa, KOTOpasi, B CBOIO OYepe/lb, SABISETCS COBOKYITHOCTBIO HOPM
npaBa, OObEIMHEHHBIX B OTHOCHUTEIHHO HE3aBUCHMbIE WHCTUTYTHI, PETYJIUPYIOLIME OTHOIICHHUS,
pasBuBaroIMecs B OOJACTH MCIOJIb30BaHUS IM(POBBIX TEXHOJOTUHM, WX TNPOU3BOIHBIX, HX
OTHOIIEHHS K TPAaJUWLMOHHBIM OOBEKTaM TIpaKIaHCKUX MpaB U uX obopory [1]. M3 manHoro
OTIpeJIeJIEHUs CIIEAYET, YTO LIU(PPOBBIE MpaBa BCE jK€ BKIOYAIOT 0053aTeIbCTBEHHbIE U MHBIE TTpaBa
Ha pa3JInyHble 00BEKTHI IPAXKAAHCKUX IIPaB.

XaHoBa B.A. oTMeuaeT HEKOTOpble OCOOCHHOCTH ILU(POBBIX IMpaB, TaKXXe MO3BOJSAIOIINE
OTIpEeAENUTh UX CYIIHOCTh. [0 MHEHUIO aBTOpa, UM MPUCYLIH CIAEAYIOLUE OCOOEHHOCTH:

1. Peanu3zanus B uH(GOpPMAIIMOHHOM IPOCTPAHCTBE;

2. HCTpyMEHTOM Tako# peanu3anuu BeicTynaer « HTepHe;

3. /IBoitHOI XapaKTep TEXHOJIOTMYECKOI 0 MpoIiecca, TaK KaK, C OJHON CTOPOHBL, 3HAUUTEIBHO
MpoLIe CTAHOBUTCS pealu3alusi IpaB U CBOOOJ B CETH MHTEPHET, a C APYTroil CTOPOHBI, Takas
peann3anysi CO34aeT JOMOIHUTEIbHBIE PUCKHU AJI UX HapyLIeHus [2].

Kemepos B.B. k unciny ocobeHHOCTEH Tak)kKe OTHOCHUT MPUHAMIEKHOCTh HUPPOBBIX MpaB
HCKJIIOUUTENIHO YYAaCTHUKAM IU(PPOBOro OOIIEHUS U HEBO3MOXKHOCTh BhIpa)KEHUS IIM(PPOBBIX MPaB
B KaueCTBE MaTepPUAIBHBIX OOBEKTOB, MOCKOJBKY HH(pOpMaIHs 00JIaJaeT HEM3MEPUMOCTHIO |3,
c.1029]. To ecTb, MCXOA M3 MHEHHUS aBTOpa, OCHOBHBIM OTJIMYMEM LHU(POBBIX MpPaB OT HMHBIX
IPpaXJaHCKUX TpaB SBISETCS HUX CYIIECTBOBaHHE JIMIIb B LHUQPOBOM MPOCTPAHCTBE U
HEBO3MO>KHOCTb U3MEPEHUS UX BEJIMUUHBL, IIUHBI U Ap. ClelyeT OTMETUTD, UTO, HAIIPUMED, Pa3Mep
KaKoro-a100 TOKyMEHTa COJAEPKUTCS B CBEACHUSIX O HEM, HO JIUIIb B IU(POBOM NPOCTPAHCTBE, a HE
MaTepHalbHO Ha OyMa)XXHOM HOCHTEJIE.

N3 mnepeuncieHHbIX OCOOEHHOCTEM MOXHO BBIIEIUTh, YTO CYILECTBYIOT HEKOTOPbIE
MPOTHUBOPEYHS B peau3aiiy HU(POBBIX MPaB U PUCKOB TAKON pean3aluu.
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Jiss  Gonee moOApPOOHOTO PAcCMOTPEHHS TOHATHS IMQPPOBBIX TIpaB oOpaTuMcs K
3aKoHoMaTenpHOl 0a3e Jlonenkoi Hapoanoii PecnyOnuku u Poccuiickoit denepanuu, mMOCKOJIbKY B
ycnoBusax BxoxaeHust JJHP B mpaBoBoe mone PO nenecooOpa3ubiM OyneT mpoBeeHHe aHATIOTHU
MEX/1y COOTBETCTBYIOIIMMU TEME UCCIIEI0BAHUS MOJIOKEHUSIMHU.

Tak, aHamM3 3aKOHOJATENIHCTBA TO3BOJISCT BBISIBUTH, YTO TEPMHUH «IU(POBHIC MpaBa» HE
Hallen CBoe OTpakeHue B 3akoHoaarensctse JJHP, B oTimmune ot 3akonogarensctea PO. [Tonoxenus
o mu$poBBIX NpaBax 3akperuieHsl B ¢T. 141.1. 'K PD.

B cootBerctBum ¢ 4. 1 cr. 141.1. 'K P® nox uudpoBeiMU IpaBaMH CII€IyeT MOHHUMATh
00s13aTeNIbCTBEHHBIEC MpaBa U JApPYrue IpaBa, YCTAHOBJICHHBIE 3aKOHOM, COJAEpKAHHE U YCIOBHS
KOTOPBIX OMpPEIENSIOTCS B COOTBETCTBHM C TpeOOBaHUSMH HWH(POPMALMOHHON CHCTEMBI,
OTBEUAIOUIMMH TPHU3HAKaM COIIacHO 3akoHy. OcyllecTBIEHHE U pacrnopsskeHue HuGpPOBBIMU
IpaBaMH, BKJIIOYas TIepenady, 3aJior, OOpEMEHEHHWE HHBIM CII0OCOOOM WM OrpaHUYCHHE
paclopsHKeHHUsT MOXET MPOUCXOAMTH TOJNBKO B HMH(MOPMALMOHHOW cucTeme, 0e3 oOpalieHus K
TPEThUM JUlaM [4].

[To HameMy MHEHHIO, HECMOTPS Ha HalMuue 0a30BbIX MONOKEHUH 0 G poBbIX npaBax B ['K
P® nomnpiTkM Jieranu3alndyu TaHHOW KAaTErOPUHU HEJb3sl Ha3BaTh YCHENIHBIMU, MOCKOJBKY TMOHSTHE
M(POBBIX MPaAB HE SABJISAETCS UCUEPIIBIBAIOIIUM U BCEOOBEMITIONINM, TaKXKe B 3aKOHOIATEILCTBE HE
orpeziesieHbl MEpPbl KOHTPOJIS B JaHHOW 00JIaCTH M MOPSAOK 3aIIUThI TakuX paB. Ha ceronuaimxuit
JIeHb OYEBUJAHOMN SIBISICTCSI HEOOXOAMMOCTh B MPUCIIOCOOICHUN YK€ UMEIOLIUXCS, TPAIUIIUOHHBIX
MPABOBBIX MEXAHU3MOB K IIU(PPOBBIM MOJEPHU3AIIMAM MIPABa, B CBSI3U C YeM BO3MOKHBIM SIBIISIETCS
3aKperyieHue MPUHIUIUAIBHO HOBOM KaTeropuu HUQPOBOTo MpaBa, HEOOXOAMMOCTH MPABOBOIO
peryIupoBaHHs KOTOPOi CBsI3aHa, MPEXKIE BCETO, C YCIOBUSAMU OOHOBIEHHOTO MHUPOBOTO ITPABOBOTO
MOPSIKA.

[To muenuto Bonkosa 3.B., B 0611em cMmbiciie udpoBOE MPaBO HE MOIpa3yMeEBAET BbIJICIICHUE
OT/ZIeJIbHOM MPAaBOBOM OTPACIIH WJIH K€ MHCTUTYTA IIpaBa, CKOpee, MPEANoJiaraeT HOBOE HAIPABIICHUE
perynupoBaHusi TocyaapctBoM  IudpoBoit  peambHOCTH. OHO  CIMOCOOHO  MEPECTPOUTH
CYILIECTBYIOIYIO IPABOBYIO0 CUCTEMY M 3aMEHUTh OTPACJIEBOE JIEJICHUE HBIHEIIHEW CUCTEMBI ITpaBa
Ha 4T0-TO a0coyitoTHO HOBoe. Hampumep, pa3aenuB mpaBo Ha TaKUe aclEKThbl KaK «IU(POBOEY,
«aHaJIOTOBOE» WU K€ «(pyHIaMeHTalbHOe (0a30B0€)» U «IIpUKIaTHOE» [5, C.8].

Cornanrasicb ¢ MHEHUEM HEKOTOPBIX YUEHbIX, Takux Kak BacunseB A.A, MOparumos X.U. n
Ip. cIeayeT OTMETUTD, YTO BBIJIECICHHUE IIU(PPOBOTO MpaBa B KAYECTBE OTIEIBHOTO dJIEMEHTAa MpaBa
SBJIIETCS BEChbMa TPYAOEMKHM M 3aTSDKHBIM TPOIIECCOM, IOCKOJBKY JJIsi TaKOTO BBIJIEICHUS
TpeOyeTcs HaJllure CaMOCTOSITENIbHBIX IIPeIMeTa U MeTOo/1a IPaBOBOT0 PETyIUpoBaHus [6, c.16].

Taxxe st paccMOTpeHus! Tpo0sieM MpaBoBol KBalu(UKaK HU(POBBIX paB 00OpaTUMCs K
cratbe XyxuHa A.M. u Anexcangposoid H.B. [lo MHeHHMIO aBTOpOB, TPYJHOCTH HAJJIEXKAILETO
MPAaBOBOTO  PETYJHPOBaHUS HHPOPMAIIMOHHBIX OTHOIICHWM B KOHTEKCTE IU(POBU3AIUU
00yCIIOBJICHBI, TIIABHBIM 00pa3oM, WX CO3JaHUEM, XpaHeHUeM, o0paboTkoi M mepenadeil B
anexTpoHHou popme [7, c.103].

Hcxonga W3 AaHHOTO YTBEPXKACHHS CIEIYET, UYTO TPYAHOCTH MPABOBOIO PEryJUpOBaHUS
M(POBBIX MPaB 3aKITIOYAIOTCS B MEXAHU3ME UX PeaM3alluy U CJIOKHOCTSX 3alIUTHI IIpaB Tpak/iaH
B CETH HMHTEPHET, YTO IMO3BOJSET BBIABUTH MPOOJIEMY pealu3alud W TOpSIKa MOJIb30BAHUS
1M (POBBIMU TIPABAMHU.

TakuM 00pa3oM, Ha OCHOBaHHUH U3JI0KEHHOTO MOKHO CJIENIaTh BBIBOJ, YTO B IIMPOKOM WU
&Ke TIJI00ATbHOM CMbIcie MpoOjaeMol NpaBOBOM KBanM@UKAIMK LU(POBBIX IpaB BBICTYIMAET
npobiemMa OTCTaBaHMs NpaBa OT MOTpeOHOCTel coBpeMeHHOM Lm(poBoil cpeabl. OTCyTCTBHE
HaJuIexallel npaBoBoi 0asbl B 310Xy HU(POBU3AIUH JENAeT CYIIECTBYIOIIYIO PAaBOBYIO CUCTEMY
ySI3BUMOI Mepe]l MOCTOSIHHO Pa3BUBAIOIIUMCS MPABOM B CETU UHTEPHET.

Onnako, OCHOBHas mpoOiieMa TpaBOBOM KBamuukanuu UUQPPOBBIX TpaB BCE Ke
3aKJIFOYAETCS B ONPEICICHUH WX B KAa4eCTBE MaTepUATbHOIO OOBEKTA, MOCKOJBKY CYIIECTBYET
MHO>KE€CTBO BO3MOYKHOCTEH MO peaan3aluy TPAIUIIMOHHBIX IPaskJaHCKUX MpaB B IU(poBoii hopme.
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B nponecce paccmorpenus npaBoBoii 6a3el JJHP 1 PO B o6mactu perynupoBanus nupoBbIxX
1paB ObLIO BBISBIEHO, YTO YKa3aHHbIE IIPOOJIEMbI 1aHHOW KaTeropuu MOryT ObITh OOBEIMHEHBI B
oJHy, Oojiee MacmITaOHYI0 M JOBOJIGHO 3HAUMMYIO MpoOjeMy — MmpoOiieMy OTCTaBaHUS IpaBa OT
noTpeOHOCTEH COBpeMEeHHOW IM(POBOI cpeabl, 00YyCIOBICHHOW IM(poBU3aIMEli MHOXKECTBA
MIPABOBBIX MPOLIECCOB.

Vka3zaHHass mpoOjemMa BKIKOYAeT pPsii HMHBIX TPYIHOCTEH, CBSI3aHHBIX C IPaBOBOM
KBaJM(puKanyen HuQpoBbIX IpaB, K HUIM MOKHO OTHECTH:

1. IlpoGnemy peanu3anuy ¥ NOPsIKa MOJIB30BaHUS IU(PPOBBIMHU IIPABaAMH;

2. IlpobGnemy onpezneneHust HUGPOBBIX MPAB B Ka4eCTBE OOBEKTA CUCTEMbI IPAXKIAHCKUX
pas;

[TepcniekTHBBI pelIeHUs yKa3aHHBIX IPOOIEM BUASTCSA B YETKON perjJaMeHTaluy HOJI0KEeHUH
0 U(POBBIX BAIIOTaX, B YaCTHOCTHU, TPEOyeTCsl 3aKPETHTh!

1. bonee TouHOE M BceoObeMITIOLee NOHATHE LIU(POBBIX MPaB;

2. Iops ok 3amuThl HUGPPOBBIX MIPAB FPaXkKIaH;

3. Iopsiiok 1 criocoObl peann3aluy TaKuX NpaB, paclopsKEeHUs UMU;

4. IlpaBOBBIE MOCIIEACTBUS M OTBETCTBEHHOCTD IPH MTPOTHBOIIPABHBIX M HAPYIIAIOIINX MIPaBa
rocyJapcTBa UM UHBIX JIUI] 1€HCTBUSX.

YKa3aHHBIC MOJIOKEHHSI MOXKHO 3aKPENHTh KaK B OTIEIBHBIX MOJOXKECHHUAX | pa’kaaHCKOTO
KOJIEKCa, TaK U B OTAEJIbHOM 3aKOHE MJIM K€ OTPACIEBOM KOJIEKCe.
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