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CymHoCTh ¥ 3Ha4YeHHe NPUHIUNA o0ecriedeHus MOACYAUMOMY IpaBa
HA 321HUTY U CPABHUTEIbHBIN aHAJIN3 B OCYLECTBJICHUH JAHHOT0 NPUHIUIIA
Yr0J10BHO-TIIPOLIECCYAJTbHOI0 3aKOHOAATEJIbCTBA oTeyecTBa U Poccuiickoi

Denepauun
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OGecrieueHne OOBHHSEMOMY IIpaBa Ha 3allUTY 3aKPEIUISieTCS B CTaThe 42
VIIK JOHP [4]. Cormacuo Konctutynum JHP (c1.39) npaHHBIA MOpUHIHAI
rapaHTHPOBaH KaXJI0My rpakaanuny [1].

[Toxg mpaBoM Ha 3aIIUTY NMOHUMAETCS COBOKYITHOCTh BCEX MPOLIECCYabHBIX
npaB, KOTOpbIE 3aKOH TMPEACTaBIACT MOACYAMMOMY JUIsl  3alUTBl  OT
NPEIbSBICHHOTO €My OOBHUHEHUS U KOTOpBhIE OH HMCHOJB3YET ISl OCHapUBaHHUH
OOBHHEHMSI, TIPEJICTABIICHUSI JIOBOJIOB M JIOKA3aTENbCTB B CBOE OIpaBAaHUE WM
CMATYEHNE CBOEH OTBETCTBEHHOCTH, COBOKYITHOCTb BCEX MIPEACTABICHHBIX 3aKOHOM
IPOIECCYANbHBIX TPaB JJIS ONMpPaBAAHMs, BOZHUKIIETO OOBUHEHHUS, BO3ZMOXKHOCTh
3alIMIIaTh CBOM IpaBa JIOOBIMHU CPEICTBAMH U CIIOCOOAMU, HE POTUBOPEYAIIIUMHU
3aKOHY, B TOM YHCJIE U C TIOMOIIbIO 3allIUTHUKA. KpoMme Toro, B 3TO MOHATHE BXOAUT
U TO, YTO OOBUHSEMBIN CUMTAETCS] HEBUHOBHBIM, MOKa €T0 BUHOBHOCTH HE OyneT
ycTaHoBIIeHa cyqoM. [IpaBo Ha 3amUTy OT MPEIBABICHHOTO OOBUHEHHUS BKIIOYAET
TaKke B ce0sl MpaBO Ha 3aIIUTY OT BO3MOXHBIX MOCSATATEIbCTB HA €ro YECTb,
JOCTOUHCTBO, KU3Hb, 37J0POBHE, HA JIMYHYIO CBOOOIY 1 HIMYIIIECTBO.

Cornacno Konctutyuuu JIHP (4.3 ct. 39) kaxkpiii BlipaBe 3alllUIIaTh CBOU
IpaBa B CBOOOJIBI BCEMH CITIOCO0aMU, HE 3alperieHHbIMU 3aK0HOM [3]. A cormacHo
ct.42 Koncturynuu JIHP nannoit wactu Kaxknapiii 0OBHHSIEMBIM B COBEPIICHUU

MNPECTYIUVICHUA CUUTACTCSA HCBUMHOBHBIM, IIOKA €0 BUHOBHOCTB HC 6YI[CT JOKa3aHa B



IIPEAYCMOTPEHHOM 3aKOHOM NOPSAJKE W YCTAHOBJICHA BCTYIHBIIMM B 3aKOHHYIO
CUJIy IPUTOBOPOM CY/[Ia.

N3 onbita PO cornacuo 1. 1 [Tocranosnenus [nenyma Bepxosuoro Cyna PO
or 05.03.2004 N | «O npuMeHeHUM cyAaMu HOPM YTOJOBHO-IIPOLECCYATbHOTO
kojziekca Poccutickoit @enepanumn» oOpamiaeTcs BHUIMaHUE CYyI0B Ha 00sS3aHHOCTh
IIPU PACCMOTPEHUU YTOJOBHBIX €] U BEBIHECEHUU CYAEOHBIX pEelIeHU cO0II0aTh
yctaHoBieHHbIe TyaBoil 2 YIIK P® npuHIuMNel yroJoBHOro CyaoONpOM3BOJCTBA,
UMEIOIIME CBOMM HA3HAYEHHWEM 3alllUTy IpaB M 3aKOHHBIX HHTEPECOB JMIL,
OpraHu3alui, U TaKKe 3alIUTy JUYHOCTU OT HE3aKOHHOI'O0 U HEOOOCHOBAHHOTO
OCYXJIEHHsI, OTPAHUYEHHUS €€ MPaB U CBOOO/I.

Cratbs 16 YIIK Poccun yka3biBaeT Ha MpejcTaBieHe 0OBUHSIEMOMY U €T0
3aIIMTHUKY BO3MOKHOCTHM 3alIUIIATbCA BCEMU HE 3alpellEHHBIMU 3aKOHOM
crocobamu, 4To 1o 00bEMY SIBIISIETCA BEChbMa CYIIECTBEHHBIM ITPABOMOYHUEM.

3ammTa 1Mo YroJIOBHOMY JIeJly HE CUMTAETCA JIMYHBIM JI€JIOM 4YesoBeka. B
COOTBETCTBHHM C 3aKOHOM JOJDKHOCTHBIE JIMIA IMPaBOOXPAHUTEIbHBIX OpPraHOB
00s13aHbl BBISBIATH KAaK OTATYAIOU[ME, TaK W CMSTYaIOIIME OTBETCTBEHHOCTH
oOcrositenbeTBa. Ha HUX ke BO3NOKeHAa 00s13aHHOCTh Pa3bACHEHHS] OOBUHSEMOMY
€ro mpaB. JTO HPABCTBEHHO-TIPABOBOE TPEOOBAHHME BBHITEKAET W3 OOSI3aHHOCTH
rocyJaapcTBa oOecIeunBaTh COOJIIOJICHUE W 3aIIUTY IpaB W CBOOOJ YEJIOBEKa, U
rpaxxganuHa. Cka)keM, HeIOCTaTOYHO MOAPOOHAs MpoBepKa aaudu OOBHUHSIEMOTO
JOJDKHA BJI€Yb HAIpaBJICHUE Jiefia Ha JOTIOJIHUTEIbHOE pacciieioBanue [6, ¢.95] (mo
X0JIaTaliCTBY CTOPOHBI 3aLIUTHI).

Wrtak, oOecreyeHne mMoA03peBa€MOMY TIpaBa Ha 3allUTy SBISETCS
KOHCTUTYLHOHHBIM IIPUHIMIIOM U JOJDKHO CTPOTO BBIIOJHATHCA BO BCEX CTaIUIX
YTOJIOBHOTO CYAOMPOU3BOACTBA. JlaHHBIA MPUHIMI SIBISETCS HanOojee Ba)KHOU
rapaHTHUEN YCTAaHOBJIEHUS HCTUHBI M BBIHECEHMS] 3aKOHHOTO, OOOCHOBAaHHOTO U
CIpaBeNIMBOTO TpuroBopa. [IpuHnum obecrniedeHnss OOBUHSEMOMY TpaBa Ha
3alIUTY MOMOTaeT YCTAHOBUTH UCTUHY U U30€KaTh CyACOHBIX OIIMOOK.

JIaHHBIM NPUHUOWN YCHIIMBAET COCTI3ATEIBHBIA XapakKTep YrOJOBHOIO

npouecca. Kak mokasplBalOT IpUMEPHI U3 YTOJOBHO-MPOLIECCYATbHON MPAKTUKH,



OTCYTCTBUE TIEpPEBOJYMKA NPU PACCMOTPEHUU Jejla Ha S3bIKe, KOTOPBIM
NOJACYAUMBIM HE BIAJAEET, SBISETCA HApyUIEHUEM HE TOJbKO MPUHLMUIIA
HAllMOHAJIBHOTO $S3bIKa CYAONPOU3BOACTBA. B Takux ciydasx Hapylmaercss H
NPUHIMN oOecreyeHusl mpaBa Ha 3amuTy. [loACyIuMbIil HE MOXKET BECTH CBOIO
3aIlUTY, TaK KaK HE MOHUMAET CYTh Mpoucxoasiuero B cyae. CooTBETCTBEHHO, HE
MOHUMAs MOACYJMMOTO U HE BBICIAYIIAB €ro OOBSCHEHUS, CyJd HE B COCTOSHUU
COOJIOCTH  MPUHUUIIBI  COCTS3aTEIbHOCTH, YCTHOCTH. I[lomoOHBIE mpuMepsI
WUTIOCTPUPYIOT, YTO MPHUHIMI oOecnedeHus: OOBHHSIEMOMY IpaBa Ha 3alllUTy
BXOJUT B €IMHYIO CHCTEMY JIEMOKPAaTHYECKUX TMPUHIIMIIOB POCCUHUCKOIO
yrOJIOBHOT'O TpoIiecca.

Oco0oe BHMMaHHE CTOMUT yHeiauTh NpuHsAiToMy BepxoBubiM Cynom P® B
utone 2015 1. IlocranoBnenuto Ilnenyma «O mnpakTHke NPUMEHEHHS CyIaMH
3aKOHOJATENbCTBA, OOECIEYUBAIOIIET0 TMPABO HAa 3alIUTy B  YTOJOBHOM
CY/IOTIPOU3BOJICTBE» [5], MOCKOJNBKY OHO HMeeT OOJbIIOe 3HAUYeHHE KaK C
TEOPETUUECKO, TaKk M C TpPaKkTUYEeCKOM Touek 3peHus. B wactHocTH, B
[locTaHOBNEHNN YKa3aH OTKPBITBIA MEpeueHb JMI, OOJaJaloUIMX IpaBOM Ha
3alUTY; IPETYCMOTPEHO, UTO ITPaBO OOBUHSIEMOTO Ha 3aIIUTY BKIIOYAET B c€0s HE
TOJILKO IIPABO MOJIH30BATHCS TTOMOILBIO 3alIUTHUKA, HO ¥ IIPABO 3aIUIIATHCS IUYHO
WIN C TMOMOIIBIO 3aKOHHOTO IPEJCTAaBUTENSI BCEMH HE 3aIlpPEllEHHBIMU 3aKOHOM
crocob0aMy U CpeACTBaMHU; a TAaKXKe, 4YTO 3asBJICHHE OOBMHAEMOIo 00 OTKa3e OT
3alIUTHUKA BBUJlY OTCYTCTBHS CPEJICTB HA OIUIATY YCIIYT a/iBOKaTa JMOO HESBKH B
cyneOHoe 3aceJaHie MPUTIIAIIEHHOTO UM MJIM HA3HAYEHHOT0 €My aJIBOKAaTa, a TAKXkKe
00 OTKa3e OT yCJIyI KOHKPETHOI'O aJIBOKaTa HE MOXET paclEHUBAThCA KaK OTKa3 OT
ITOMOIIY 3aIUTHUKA.

IIpu sTOM, Kak OTMEYAIOT Yy4yeHble, Hambojee NPOOIEMHBIE BOIPOCHI
o0ecriedyeHusi MpaBa Ha 3alIUTY B YTOJOBHOM CYJONPOU3BOJICTBE HE HAIILIH
orpakeHus B Tekcte [loctanosnenus Ne29 [2, ¢.52-59]. Hampumep, ¢popmaibHO He
JIETaJIM30BAHO TIOHATHE «3JIOYNOTpeOJeHUs MpPaBOM Ha 3aluTy», a TaKKe

BO3MOKHOCTb YYaCTHUsI B CY/I€ «aJIBOKATOB-IyOJIEPOBY.



3HaueHWEe TMpUHIMNA oOecleueHusl MpaBa Ha 3alUTy Benuko. [IpaBo
M0/103peBaeMOro (OOBHMHSAEMOI0) Ha 3alIUTY, SIBISIETCS OCHOBHOW rapaHTHEH OT
HE3aKOHHOI'0, HEOOOCHOBAHHOT'O M HECMPABEJIMBOr0 OOBUHEHUS; 3TO MPAaBO OJHO
U3 OCHOBHBIX W NPHUOPUTETHBIX B IUJJaHE HMX OOEcnedYeHus MpaB, KOTOPOE
peanusyeTrcs Ha BCEX CTaAUAX YTOJIOBHOTO CYAONPOU3BOACTBA.

B nayuHoli nuteparype, MOCBAIICHHOW MpoOjieMe rapaHTuii o0ecreueHus
npaBa Ha 3alIUTy B YrOJOBHOM IIpOliecCe, CYIIECTBYIOT Pa3HOOOpPA3HBIE TOUYKH
3pE€HMs] OTHOCHUTENIBHO COAEp KaHUsl JaHHOTro mpasa. OQHAKo, 10 MOEMY MHEHHIO,
NoJ IpPaBOM Ha 3allUTy MOXHO IOHMMAaThb COBOKYIHOCTb IPEJOCTaBIECHHBIX
NOJACYAMMOMY YTOJIOBHO-IPOLIECCYAJIbHBIM 3aKOHOM IpPaB, ¢ MOMOIIbIO KOTOPBIX
JIUII0 MOKET 3alUIIaTh CBOM 3aKOHHBIE MHTEPECHI, OMPOBEPraTh HEOOOCHOBAHHOE
nojio3peHue (OOBHHEHHUE), BBISICHATH OOCTOSTENBCTBA, CMSTYAIOIIME €r0 BUHY
JIUYHO WM C TIOMOIIIbIO 3aIUTHUKA JTMOO 3aKOHHOTO MPEICTAaBUTEIIS.

Crnenyer cornacuTcs ¢ MHEHHEM YUYEHBIX, KOTOPBIE TOBOPSAT O TOM, YTO B
HaIlle BpeMsl MEXaHU3MbI Cy1IeOHOM 3alIUThl HY)K/Iat0TCSl B YCUJIEHUH BHUMaHUS 110
OTHOLLIEHHUIO K BHYTPEHHUM CPEACTBAM MPABOBOM 3al[uThl. B yacTHOCTH, TO7KHA
IPOJOJIKATECS paboTa IO COBEPIICHCTBOBAHUIO YTOJIOBHO-TIPOIIECCYATBHOTO
3aKoHOJaTeNbcTBa. M ogHUM M3 HauOosiee BaXKHBIX €€ HANpaBICHUU CIIETYeT
CUMTaTh JajbHEWIlEEe pPAa3BUTHE CUCTEMbl IMPOLECCYalIbHBIX TapaHTHl TpaB H
3aKOHHBIX HHTEPECOB YYACTHUKOB YIOJIOBHOI'O CYJIOIIPOU3BO/ICTBA.

Takum o00pazomM, Ha CEeroJHS 3aKOHOJAATENIbHO 3aKpPEIUICHO IPaBo
110/103p€BAaEMOr0, 0OBHHSIEMOT0, OIPABIaHHOI0, OCYKJIEHHOT'O Ha 3aIUTY, KOTOPOE
BKJIIOYAET BCIO COBOKYIIHOCTH ITPOLIECCYJIBHBIX IPAaB, HCIIOJIB30BAHUE KOTOPBIX
MO3BOJIIET MM JIMYHO 3alllMIIaThCi OT MOJO3PEHHs, OOBHHEHHS B COBEPIICHUU
IIPECTYIUIEHUS,  JIOKAa3bIBaTb CBOIO  HENPUYACTHOCTh K  MPECTYIUICHHUIO,
HEBUHOBHOCTb WJIM MEHBIIYIO CTEIEHb BHUHBI, 3aIIMINATH JAPYTHE 3aKOHHBIE
MHTEPECHl B CyIONPOM3BOACTBE. [IpaBo moacyauMoro Ha 3aliuTy BKJIKOYAET KAk
MpaBO 3AIIMIIATBCA OT MOJO3PEHHsS] U OOBUHEHUS, TaK M MPABO 3aUIUIIATh CBOU
JUYHbIE U MMYLIECTBEHHbIE HHTepechl. OOecrneueHue MoACyIMMOMY IIpaBa Ha

3alUTy 3aKIH04YacTCA B TOM, YTO 3aKOH HAACIIACT €TI0 KaK Y4aCTHHKaA ITponccca



TaKOM COBOKYMHOCTHIO TMPOLIECCYallbHBIX MPaB, HCIOJb30BaHUE KOTOPBIX
MO3BOJISIET €My JIMYHO 3allUIIaThCsl OT MOAO03PEHUS U OOBUHEHHUS B COBEPIICHUU
NPECTYIUICHUS] OTCTAaWBaTh CBOM 3aKOHHBIE HMHTEPECH; JaeT €My MpaBo
BOCTIOJTB30BATHCSI TOMOIIBIO 3aIIUTHUKA & B OTJENBHBIX CITydasx MPU3HACT yUyacTHe
3alIUTHUKA B Jiesie 0043aTeIbHbIM; BO3JIaraeT Ha CJIEACTBEHHBIE OPraHbl, IPOKYpOpa
U cya OOsS3aHHOCTh O00ECHEeYUTh BO3MOYKHOCTb OCYIIECTBICHHS MOACYAMMBIM

3alIUThI OT IMOAO3PCHUA U OOBHHEHMSI.
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