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ITonsiTHe oXpaHbI NPAB M CBO0O/ YeJI0BEKA KAaK NPUHUIMUIA YTOJ0BHOIO
CyA0IPOM3BOACTBA
[Tactyx A.A., Kopabich A.M.,
I'OO BIIO «/lonenkas Axkagemusi BHyTpeHHux nea» MBI JIHP

Jl1st Toro 4To0bI ChOPMYIUPOBATH SICHOE U MAaKCUMAJILHO TOJTHOE MOHSITHE
OXpaHbI NMPaB U CBOOOJI YEJIOBEKA U rpa)kJaHWHA B YTOJOBHOM CYJOMPOU3BOJICTBE
KaK TMPUHIMIIA, HEOOXOUMO YSICHUTh STUMOJIOTHIO TEPMHUHA KIIPUHIIMI» U KaKOU
IIPUHITUII SIBJISICTCS PABOBBIM.

[ToHsiTHE «IPUHLMIDY HMEET JATUHCKOE TMPOUCXONKICHUE U MPOUCXOIUT
ot "principium"”, 4To mepeBOAMTCA KaK Hayallo, OCHOBa, Jajee OT princip-,
princeps «Ha4yaJbHUK, TJaBa», OT primus «IepBbIii» + capere «OpaThy.

[IpuHIMOBL  SBASIOTCS ~ CBOEOOpa3HbIM  0a3ucoM,  ONpPENETSIONIUM
COJIepKaHNE U HAIIPaBJIEHUS PABOBOTO PETYIUPOBAHUS.

O06o00m1ass MHEHUSI YYEHBIX-TIPABOBEAOB, O] MPUHIUIIAMU TpaBa MPHUHSITO
cuuTath (yHIaAMEHTalbHbIe, Oa3UCHBIE WJCH, CJIOXKUBIIWECS IO/ BIUSHUEM
COLIMAJILHBIX TPOIECCOB W3 OMbITa OOIIECTBEHHO-NPABOBBIX OTHOIICHHM, Ha
OCHOBAaHHUU KOTOPBIX (OPMHUPYETCsI, Pa3BUBAETCS M PUMEHSETCS MPaBO.

Koncrutymuss Jloneukoit Hapoanoit PecnyOmmku ycTaHaBiIMBaeT, 4YTO
YeJIOBEK, €ro TMpaBa M CBOOONBI SBISIOTCA BBICHIEH IleHHOCTHIO. [lpu3HaHue,
coOMI0O/IeHNE W 3alluTa MpaB U CBOOOJ YENOBEKa W TpaKJaHWHA — O0S3aHHOCTH
Jonernkoit HaponHoit PecryOnmuku 1 ee TocymapcTBeHHBIX opraHoB [1].

Bropas rnaBa Koncrturyuuu Jloneukoit Hapoanoit PecniyOnuku - «3amura
nmpaB U cBOOOJ 4YeNOBEKA M TPaXIAHUHA», - COAEPXKHUT CTaTbU, MPAMO
YKa3bIBAIOIIME HA NPUOPUTET TpaxAaHCKUX TMpaB U CcBOOOJ YelOBeKa U
rpakJIaHlHa, KOTOpbIE MPU3HAIOTCS U TapaHTUPYIOTCS COTJIACHO
OOlllepU3HAHHBIM TPUHIUIIAM M HOPMaM MEXIyHapOJHOIO IpaBa U B

cootBeTcTBHM ¢ KoHcTutynueit Jlonernkoit HapoaHoit Pecrryomuku [1].



B yronoBHoMm cyaonpou3BOACTBE MpaBa U CBOOOJIBI YEIOBEKA OMPENEISIOT
XapakTep U  COJIEpKAHHUE  YTOJOBHOTO  TMPOLIECCYaTbHOTO  3aKOHa, a
COOTBETCTBEHHO, U BCETO YIOJIOBHOTO MPOIIECCyalbHOU JesTeNnbHOCTH. IMEHHO B
chepe yroJoBHOTO CyJONMPOU3BOJICTBA, T/I€ UMEET MECTO IPUMEHEHHUE Pa3IMYHbIX
Mep TOCYJAapCTBEHHOT0 MPUHYKJICHUS U TJI€ OCOOEHHO OTPAaHUYMBAIOTCS MpaBa U
CBOOO/IbI JINII, IPUBJICYEHHBIX B c(epy YroJIOBHOTO MPOIECCa, BOMPOCH OXPaHBI
npaB W 3aKOHHBIX HMHTEPECOB YUYACTHUKOB YIOJIOBHOTO CYJIOMPOU3BOJICTBA
npuodperaeT 0cod0e 3HaYEHUE.

B VYronosHo-miporieccyansHoro koaekce Jlonenkoir Haponuoii Pecriyonuku,
a UMEHHO B 4.2. cT.l yKa3aHO, 4TO B LIEJISIX 3alIUThl OCHOB KOHCTHUTYIITMOHHOTO
ctpost Jlonernkoit Hapomnoit PecnyOnvku, HpaBCTBEHHOCTH, 370pPOBbs, TpaB H
3aKOHHBIX HWHTEPECOB JAPYrUX JUI, oOOecrnedYeHusi OOOpPOHBI CTpaHbl U
0€30MacHOCTH  TOCYJapCTBAa OrpaHUYMBAIOTCS TMpaBa Tpaxaad JloHerkoi
Haponnoit Pecnybnmuku, mpeaycMmorpeHHble craTthamu 15—-18, 20 Konctutyruu
Jonerkoit Hapoanoit Pecriyomuku [2].

CrnenyromuM 1maroM Ha MOYTH ITOHUMAaHUS HCCIEAYEMOW IOpUIAYECKOU
KaTeropuu Kak IMPUHLHIA YTOJIOBHOTO CYIONPOU3BOACTBA SIBISETCS NMOHUMAaHHE
TOTO, YTO BOOOIIE MOJApa3yMeBaeT MOoJ COOOM MOHATHE «OXpaHa IpaB U CBOOOI
YelioBeKa M TpakaaHuHa». HeoOXoauMo OTMETUTh, YTO JIOCTATOYHO YacTo B
YTOJOBHO-TIPOLIECCYAIbBHOM IIPAaBE€ U IOPUCTIPYJACHIIUH B LIEJIOM HOHATHUSL ««OXpaHa
MpaB ¥ CBOOOJI YEIOBEKA W TPaXKIaHMHA» M «3alllUTa MPaB U CBOOOJ YeIOBEKA H
rpaKJaHUHAY, YIOTPEOISIOTCS €IUHOOOPA3HO M CUUTAIOTCS TOXKICCTBEHHBIMH.

[Ipr u3ydeHHH COBPEMEHHOM IOPUANYECKOU JIUTEPATypbl, IOCBSIIECHHON
JAHHOMY BOIMPOCY, CTAaHOBUTHCS SICHO, YTO CYHIECTBYIOT pa3HbIE, HWHOTIa
MPOTUBOMNOJIOKHBIE TOUKHU 3PEHHS CPEIN YUEHBIX-TIPABOBEIOB

Onna rpymnmna y4€HbIX CUMTAET, YTO MOHSITHS «OXpaHa MpaB U CBOOOJ
YelloBeKa W TPAKIAHWHA» M «3alluTa MpPaB W CBOOOJ YEIOBEKA W TPaKIaHUHA»
TOXJIECTBEHHBI, B3aUMHO 3aMEHSIOIIME APYr Apyra, Tak Kak 00a ATUX MOHSATHUSA
OMPENENAI0T CUCTEMY MPABOBOTO PETrYJIUPOBAHUS OOIIECTBEHHBIX OTHOILCHHM,

KOTOpasi OJHOBPEMEHHO M TMPENOTBPAIACT COBEPIICHUE MPABOHAPYIICHUH,



YCTAaHABIMBACT M PEANU3yeT MEPhl OTBETCTBEHHOCTH 3a COOTBETCTBYIOIIUE
HAKa3yeMbIE JICSTHUA.

Tak, N.B. POCTOBIIMKOB MOJAraer, 4TO yKa3aHHbIE MOHITHUS TOXK/IECTBCHHBI,
TaK Kak, [0 CBOEW CYTH, HAIPABJICHHBI HA OIKCAHUE MEP U JEUCTBUN, UMEIOLINX
eIMHYI0 11eIb [3].

[To3unust y4€HBIX, pa3rpaHUYMBAIONIMX MOHSATHUE «OXpaHa TMpaBay U
«3alldTa mpaBa», CTPOUTHCS HA TOM, YTO OXpaHa MpaB SIBJISIETCA PErYJISTUBHOM,
a He OXpaHUTEIbHOU (PYHKIIMEH MpaBa.

C Touku 3peHUs APYrUX YYEHBIX, TIOHATHE «3allUTa MpaBy Oojiee y3Koe U
BXOJUT B KATETOPHUIO «OXpaHa MpaBy.

ITo muenuto A.IL. CepreeBa, oxpaHa mpaBa BKJIIOYAET B ce0s HE TOJIBKO
PaBOBbIE, HO M WHBIE MEPbI, HANPABJICHHbIC HA CO3JaHHE COOTBETCTBYIOUIMX
YCIIOBUM JUIsl peanu3aiiu CyObeKTUBHBIX NpaB. [loHATHE «oXpaHa» BKIIOYAET
IIPEYCMOTPEHHBIE 3aKOHOJATEILCTBOM MEpBI, HAIpaBJICHHbIE Ha
BOCCTaHOBJICHHE, PU3HAHUE MPaB, M 3alTUTY MpaB. Takum oOpa3oM, B TOHUMaHUH
y4EHOTO0 «3alUTa SBJISCTCS «OXPAHON» B Y3KOM IMOHMMaHuu [4].

Takum  oOpa3oM, CyIIECTBYeT MHOXKECTBO MHEHHUH TI0  TOBOJY
COOTHOCUMOCTH TaKUX MOHATUH, KaK «3aluTa IPaBa» U «OXpaHa IpaBay.

[TogBoass WMTOrM BBINIECKA3aHHOTO, OXpaHa IpaB M CBOOOJ 4YeEJIOBEKa WU
rpaXJIaHWHA — O9TO KOMIUIEKCHOE TOHSTHE, BKJIIOUaroliee B ceOs IpaBOBHIE
MOJIOKEHUA W JEITEIbHOCTh COOTBETCTBYIOIIMX TOCYAAPCTBEHHBIX OPraHOB,
KOTOpBIC HampaBJIeHbl Ha OOCECIICUYCHHE IIPABOMOPSJKA, YTO BKJIIOYACT
NPEeAYNPEKICHUE TPABOHAPYIICHUM, 3alIUTYy IMpaB B MPOLECCE YCTAHOBIICHUS
00CTOATENIBCTB COBEPIIEHHOTO COOBITHS M BOCCTAHOBJICHHWE HAPYIICHHBIX IIPAB.
OxpaHa nipaB U cB00OO]T YeJIOBEKA M IpakJ]aHMHA B YTOJOBHOM CYJIONPOM3BOJICTBE
SIBIIIETCS. OCHOBOIIOJIATAIOIIMM TMPUHIMIIOM JIAHHOTO IIPABOBOI0 HWHCTUTYTa H
OMHON "3 (yHIAMEHTAIBHBIX IIEJ€H YrOJIOBHO-TIPABOBON CHUCTEMBI B IICJIOM.
[IpuHIIMTT OXpaHbl TpaB W CBOOOJ 4YEIOBEKAa M TpaxJaHWHA B YTOJOBHOM
CYIOIIPOU3BOJICTBE HANpaBJIE€H Ha BOCCTAHOBJICHHE HAPYIIECHHBIX IIPaB,

MPEIOTBPALICHUE U MPEIYyNPEKICHUE HAPYLICHUM MpaB, MPOTUBOJCHCTBUE



HC3aKOHHBIM HAPYIICHUSAM IIpaB U CBO6OI[ IMPUMCHCHUC HAKa3aHWS 3a BUHOBHOC

MPaBOHAPYIICHUE U UCIIOIHEHUE IOPUINYECKON 00sI3aHHOCTH.
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