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OnepaTuBHO-PO3BICKHBIE MEPOIPUITHS  SBJSIIOTCS  4acTbiO  ONEPaTHBHO-
PO3BICKHOM J1€ITENbHOCTH, CYIIECTBOBAHUE KOTOPO HEOOXOJIUMO MPH BBHITOTHEHUU
3a]1a4 110 OXpaHe MpaB U CBOOO/1 YEIIOBEKA.

B nacrosimee Bpemst B Jlonenkoit Hapoanoii Pecniyonuke (JIHP) oxpana npas u
MHTEPECOB YEJIOBEKA M MX 3aIUTa OT HAPYLIEHUH HEBO3MOXHBI 0€3 MCIIOJIb30BaAHUS
ONEpPaTUBHO-PO3BICKHON AesTenbHOCTH. HeHaexaiee oneHuBaHue MHGOPMALHH,
MOJIyYeHHOW PA3JIMYHBIMU ONEPATUBHBIMU MOAPA3/ICICHUIMH, 3a4aCTYI0 CTAHOBUTCS
IPUYMHON HEBO3MOXHOCTU PACKPBITHS NPECTYIUIEHUN B CBSI3U C HEYCTaHOBJICHHUEM
auna (Jiun), moyiexaiero (moajaexaliux) NpUBICUYEHUIO0 K OTBETCTBEHHOCTH, U, KaK
BepHO oTMeuaeT A.I'. MapkyuinH, Bo3BpaTra YroJjOBHBIX /€] Ha JOMOJHUTEIbHOE
paccieoBaHue, NMEepEeKBATM(PUKALIMA COJAEIHHOIO B CTOPOHY CMSTYEHHUS HaKa3aHUs,
IIPEKPAILECHNS YTOJIOBHBIX 1en [1, ¢. 243].

CrnenoBaTellbHO, MBI MOXEM MPUATH K BBIBOLY, 4YTO [JIsi OOecredeHus
JOJIKHOTO YPOBHSI PACKPBITUS MPECTYIJIEHUH SBHO HEAOCTATOYHO HMCKIIOYUTEIBHO
CJIEICTBEHHBIX MEPOIPUITHI, H3-32 YEro YBEIWYMBACTCS IIEHHOCTh OIEpPaTUBHO-
PO3BICKHBIX MEPONPUATUH, BXOSAIIUX B ONEPATUBHO-PO3BICKHYIO ACSITEIBLHOCTD, IPH
KOTOpOMH J0OBIBaeTCs Hy>KHasi UH(pOpMaLMs, UCIOJIb30BaHNE KOTOPOU BO3ZMOXHO MPH
MIPOBEICHUH PACCIIEIOBAHMS MPECTYTUICHUM.

[IpecTynmHOCTh yXe€ JAaBHO XapaKTEepU3yeTCs OOIIECTBEHHO OMACHBIMU H
OpraHU30BaHHBIMU CBOWCTBaMHU. JmeeT MecTo TOSBIEHHME €€ HOBBIX (OpM,
0a3upyoIMXCd Ha HMJAEE MacCcOBOrO Teppopu3Ma JJid JOCTHKEHUS MaKCUMalbHO
uHdopmarmoHHoro 3Qdekra 3anmyruBaHus W HarHeTaHUs OOCTAaHOBKM CTpaxa u
HEJOBEPHS K MPABOOXPAHUTEIbHBIM OpraHaM rocyapcTBa.

Haxonmsach B ycnmoBusx KpailHEW HEOOXOAMMOCTH, TPU TPUUYMHEHUU Bpeaa
HEBUHOBHBIM  JIMI[AM  HEPEOKO  NPUXOJIUTCS  JeMCTBOBAaTh  OOJIBLIIMHCTBY
MO/Ipa3ieNIeHUu |, BEAYIIUX OMEPATUBHO-PO3BICKHYIO 1€ATEIbHOCTb.

HaubGonee npoGieMHbIMH B KOHTEKCTE MPABOBOIO PETYIUPOBAHUS SIBIISAIOTCS
BOIIPOCHI, CBSI3aHHBbIE C  OLICHUBAHUEM MPABOMEPHOCTU  JCHCTBUM  JIMII,
OCYIIECTBISIONIUX  OMEPATUBHO-PO3BICKHYIO  AESATENbHOCT W HPUYUHSIOUINX
HENPAaBOMEPHBIMU JIEUCTBUSMHU BpeJ MHTEpPECaM HEBUHOBHBIX JIUI[ MPU MPOBEACHUU

330



AxmyanvHvle npobiiemsl npasa u nymu ux peueHus

ONEPATUBHO-PO3BICKHBIX Meponpusituil. [IpaBoBOM peXUM TakuxX JHI ONpPEACIICH
3akoHom JIHP «O06 omnepaTuBHO-pa3bICKHOU AesTenbHOCTH» OT 24.08.2018 Ne 239-
IHC [2]. Kak npaBuiao, OOJBITUHCTBO OINEPATUBHO-PO3BICKHBIX MEPONPHUATHI
XapaKTEepU3YIOTCd KOHCIUPATUBHOCTBIO, MPOTSKEHHOCTBIO BO BpPEMEHH, M, Kak
CJIEJICTBUE, TUIIOTETUYECKON OMACHOCTHIO U YPE3BBIUAHHOCTBIO OOCTOATEIBCTB, MPHU
KOTOPBIX JOBOJBHO TPYAHO OINEPAaTUBHO M HAMOOJEEe IMOJHO 3allMTHTh IpaBa U
3aKOHHBIE NHTEPECHI 3AMHTEPECOBAHHBIX JIULI.

IOpuanueckas onieHka Takux IEUCTBUM HEOJHO3HA4YHA, TAK KaK MO BHEIIHUM
MpU3HAKaM OHM MOTYT COBHaAaTh C HEKOTOPBIMU IPECTYIHBIMH JICHCTBUSIMMU.
YuuteiBas, 4YTO 3HAUMUTENbHAS YACTh OINEPATUBHO-PO3BICKHBIX MEPONPUATUN
OCYILIECTBIISIETCSI B OOCTAaHOBKE, YIpOXKarolleld OMacHOCTHIO OT JIML, COBEPIIAIOLINX
OOLIECTBEHHO-OIACHBIE JIEIHUS, MOKHO MPUUTH K BBIBOAY, YTO UX NPABOMEPHOCTH
OTPENIEIIACTCS COCTOSIHUEM KpaitHel He0OXO0IUMOCTH.

Hopwmsbi, comepxameiics B cr. 38 YK JIHP [3], sBHO HemocTtatodHO Iu1s
YPETYJIUPOBAHUS LIEJIOT0 CIEKTPa MPaBOOTHOIIEHH, KOTOPbIE MOT'YT BO3HUKHYTh MIPU
NPpUYMHEHUH BpeAa B PE3ydbTaTe€  MPOBEICHHUS  ONEPATUBHO-PO3BICKHBIX
MEpONPUATUNA, YTO MOKET MPUBOJUTHh K HETATUBHBIM IOPUIMYECKUM IOCIEACTBUSIM.
K coxanenuto, He ucnonsizyercss u norteHuuan 3akoHa JIHP «O6 omnepaTtuBHO-
Pa3bICKHOM JAEATEIBHOCTW» [2], KOTOpBIM 3aTparuBacT BOIPOCHI MPABOBOIO
peryJMpoBaHusl MPUUYMHEHUS Bpeda HEBUHOBHBIM JullaM. [loaTomy yHUbUKanus
YTOJIOBHOTO M TPAXKJAHCKOIO 3aKOHOJATEIbCTBA, PETYIHUPYIOUIET0 TpaXAaHCKO-
MPaBOBYIO OTBETCTBEHHOCTh 3a Bpeld, MPUUYMHEHHBIN HE3aKOHHBIMU JEUCTBUSMHU
OpraHoOB JIO3HAHUS, PEIBAPUTEIHLHOTO CIEACTBUS, MPOKYpaTypsl u cyaa (ct. 1199 I'K
JHP) [5] wu 3akoHOAATeNbCTBA, PETYJUPYIONIETO ONEPATUBHO-PO3BICKHYIO
NeSITEIIbHOCTb, SIBJISIETCSI YKU3HEHHO HEOOXO0AUMOM U 11€7IeCO00pa3HOil ¢ TOUKH 3pEHMUS,
KaK MUBUJIMCTUKH, TAK U HAYKHU YTOJIOBHOTO MpaBa.

Oco0EHHOCTH TPUMEHEHHUs TMOJOXKEHU 3aKOHOJAaTeNbcTBA 00 HMHCTHUTYTE
KpailHeld HeOOXOAMMOCTH MpHU MPOBEACHUM ONEPATUBHO-PO3BICKHBIX MEPONPUITHIA
ObLIM MaJl0 HKCCIEAOBaHbl B TEOPUM TpakJaHCKoro mnpaBa. CyIIHOCTh JaHHOU
poOIeMbl OYepUUBaIach B paMKax 00CTOSTEIbCTB, UCKIIOUAIOIMIUX OOIIECTBEHHYIO
OMMACHOCTh  JIeAHWSA, KaK UCIOJHEHHE JOJDKHOCTHBIX  OOSI3aHHOCTEW  mpu
OCYILIECTBICHUH NMPO(PECCUOHANBHBIX (DYHKUINN WM OCYIIECTBIIEHUU CBOETO IpaBa.

[TpuHsTHE 3aKOHA, PETYIUPYIOUIETO ONEPATUBHO-PO3BICKHYIO JAEATEIBHOCTh B
JIHP, sBnsiercss BaXXKHBIM IIIarOM Ha MYTH IOCTPOEHHUS MPO3padyHOro B cdepe
OCYUIECTBJICHHUSI TMPABOOXPAHUTEIBLHON JAESATENBHOCTH TMPABOBOTO TOCYAAapCTBa,
CTOSIILIETO HAa 3all[UTE HE TOJIbKO MHTEPECOB TOCYJapCTBA, HO M KOHCTUTYLHOHHBIX
mpaB 4YelioBeka W rpaxkaanuHa. OJIHAKO 3TO HE OTMEHSET HEOOXOIUMOCTH UYETKOU
HOPMATUBHOW perjiaMeHTall BOMPOCOB B3aMMOJCHCTBUS OPTraHOB CIEJICTBUS C
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OMEpPAaTUBHBIMU MOAPA3ACICHUAMH, OCYIIECTBISIONIMMHI ONEPATUBHO-PO3BICKHBIC
MEPOIPUSTHSL.

[Io cnpaBemmBomy ytBepkiaeHuto K.K. INopsmnoBa, B.C. OBumHCKOrO M
IpYruxX, B TMpoIleccCe B3aUMOJCHCTBUSA, MPEXKIE BCEro, HEOOXOIUMO JIOCTUTHYTH
COUYETaHMsI JEATEIBHOCTH CTOPOH, KOTOpOe 00ecredrsio ObI MaKCUMAaIbHBINA 3P HEKT B
00prOE ¢ MPECTYMHOCTHIO W HCKIIOYIIO Obl HapyIIEHHWE KOHCTUTYIIMOHHBIX IPaB
TPpaXIaH, a TAKXKE pa3lielieHue KOMIETEHITMH MEXIy CyObeKTaMu B3aWMOCHCTBUS
ObTO OBl HaMpaBJICHO Ha HEOOXOJMMOCTh HambOoJiee KBaTU(PHUIMPOBAHHOTO
paccienoBanus [5, c. 198].

Kak Mbl BUUM, JerajibHOE 3aKperieHue OCHOBAaHUM, YCIOBHUM U OOCTOSITENIbCTB
MPaBOMEPHOTO TPUYMHEHUS BpeJa MpH TMPOBEICHUU ONEPATUBHO-PO3BICKHBIX
MEpONpUSATUMA TpeOyeT ACTATBHOTO YPETYIUPOBAHUS CO CTOPOHBI 3aKOHOAATES.

Peanuzanusi  BBIIIEYKA3aHHBIX  MPABOBBIX ~ HOPMATHBOB  IMPEIOCTABUT
BO3MOXHOCTh, HECOMHEHHO, TOBBICUTh Kad4e€CTBO IPOBEJACHUSI OMNEPATUBHO-
PO3BICKHBIX MEPOIPHUATHI, TO3BOJUT 00ECIIEUNUTh 3aKOHHOCTh JJAHHOMU JIeSITEIbHOCTH
M CO3/1aCT JIOMOJIHUTENbHBIE TMPaBOBbIE TapaHTUM 3alIUThl 3aKOHHBIX TIpaB U
MHTEPECOB (PU3MUECKUX U IOPUTUIECKUX JIUII.
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