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[IpumeHeHne OnepaTUBHO-TEXHUYECKUX CPEACTB Ui pelleHus 3aaady
ONEPAaTUBHO-PA3bICKHOM  JEATEIBPHOCTH JOJDKHO HMMETh YETKYH IPaBOBYIO
pErJIaMEeHTALINIO, ITIOCKOJIBKY ITPH MPOBEACHUH ONIEPATUBHO-PA3BICKHBIX MEPOIIPUATUI
C IPUMEHEHUEM OIEPATUBHOM TEXHUKU OTPAHUYMBAIOTCS KOHCTUTYLMOHHBIE IIpaBa n
CBOOOJIbI TPaK/IaH, YIIEMIISIOTCS UX 3aKOHHBIE HHTEPECHI.

B Hayke 00 omnepaTMBHO-Pa3bICKHOM NEATENbHOCTH CPOpPMHUPOBANIACH TOYKA
3pEHHUs, COrJacHO KOTOPOH TPUMEHEHHUE OINEpPATUBHO-TEXHUYECKUX CPEACTB
perjiaMeHTUPYETCS] HOPMAaTUBHO-TIPABOBBIMH AKTAMU IO TPEM HaIpPaBICHUSIM:

a) OTyCTUMOCTb IPUMEHEHUS ONPeIeIEHHBIX TEXHUUECKUX CPE/ICTB;

0) MOPSIIOK U YCIIOBUSI KX IPUMEHEHUS;

B) MYTH UCNOJIb30BaHUS HHPOPMAIINH, TOJTYYEHHON ¢ X IPUMEHEHHUEM.

Yyenbii-kpumuHanucT M.A. CenrnBaHOB CUMTAET IPAaBOMEPHBIM ITPUMEHEHUE
TEXHUYECKUX CPEACTB IMpPHU PACCIENOBAHUM NPECTYIUICHUH, €CIM OHO OTBEYAeT
IIPUHLOHANIAM W HOPMaM yTOJOBHO-IIPOIECCYalbHOTO 3akoHa [4, c. 8-9]. Otm
TpedoBaHus ObuTH chopmynrpoBansl J[.B. I'pebenbckum a1 onepaTuBHO-Pa3bICKHON
nesTenbHOCTH. OCHOBHBIM YCIIOBUEM IPAaBOMEPHOCTH IPUMEHEHHUs ONEpaTHUBHO-
TEXHUUYECKUX CPEICTB aBTOP BBIABUHYJ TPeOOBaHHE MCIIOIb30BAHUS KaXKIOTO U3 HUX
(Bo Bcex 0€3 HCKIIOYEHHs CiydasXx) B CTPOTOM COOTBETCTBUU TPEOOBaHUSAM
coOmroIeHns 3aKOHHOCTH |5, ¢. 12].

[IpaBoByt0  OCHOBY NIPUMEHEHHUS  OINEPATUBHO-TEXHUYECKUX  CPEACTB
J1.B. I'pebenbckuii paccMaTpuBaeT B TAKTUYECKOM acIeKTe, Kak COBOKYITHOCTh HOPM,
KOTOPbIE ONPENIETSAIOT MOPSAOK U TAKTUKY IPUMEHEHUS 3TUX cpelicTB. bosee mupokoe
IIOHSITUE MPABOBBIX OCHOB INPHUMEHEHHSI TEXHUYECKUX CPEICTB B KPUMHUHAIBLHOM
cynonpousBoactee Tpaktyer P.C. benkumH, paccMarpuBas HMX Kak CHCTEMY

322



AxmyanvHvle npobiiemsl npasa u nymu ux peueHus

YCTAHOBJICHHBIX 3aKOHOM W TMOJ3aKOHHBIMH AaKTaMM NPUHUUIIOB W IpaBul,
ONPEIEIAIONIIUX YCIOBUS JOMYCTUMOCTH, COCTaB, LEIN U MOPAAOK MPUMEHEHUS ITUX
CpPEIICTB M TMPUEMOB CJIEIOBATENSIMU, ONEPATUBHBIMU PAOOTHHUKAMU U CYAOM
[6, c. 343]. B nmambueitimem A.M. AnexceeB u I'.K. CHHWJIOB yKa3alid Ha TO, YTO
MPABOBbICE HHCTUTYTHI, IOPUIANYECKAE HOPMBI, HEMOCPEACTBEHHO CBSI3aHHBIE C
ONEPATUBHO-PO3BICKHON  JIEATEIBHOCTBIO, COCTABJISIIOT €€ IPaBOBYIO OCHOBY,
OMPENIEIIAIOT €€ U PErIaMeHTUpPYIOT [7, ¢. 48].

[IpaBOBYIO OCHOBY IPUMEHEHHUS TEXHUYECKHUX CPEJICTB U TAKTHUECKUX MPUEMOB
UX HCIIOJIb30BAHUS B YTIOJIOBHOM CYJIONPOM3BOJCTBE M B ONEPATUBHO-PA3BICKHOMN
JEATEIIbBHOCTH COCTABIIIET CUCTEMA 3aKOHOJATEIbHBIX U TOI3aKOHHBIX aKTOB, & TAKKE
yCTaHABJIMBAEMbIX UMM MPUHIIUIIOB U MPaBUJI, OMPEACISIONINX JOMYCTUMOCTh JINOO
pErIaMEHTUPYIOIIUX TOPSIOK U YCIOBUS UX IPUMEHEHUSI HA OCHOBE U B COUETAaHUU C
oOIeil TAKTUKOM MW TaKTUYECKUMH TIPUEMaMH CJICJICTBEHHBIX JCHCTBUM W
ONEPATUBHO-PA3bICKHBIX MEPOIIPUSATUMA.

[IpaBoBOIl acmeKT NPUMEHEHUsS] TEXHUYECKUX CPEJICTB B OINEPaTUBHO-
Pa3bICKHOM JESITEIBbHOCTU JOJKEH KacaTbCs, B IMEPBYID OYEpElb, 3aKOHHOCTH H
JIOITyCTUMOCTH MCIIOJIb30BAHUSI TAKMX CPEACTB, TaK KaK TEXHUYECKUE CPENICTBA B
ONEPATUBHO-PA3bICKHON JEATEIBHOCTH MPUMEHSIOTCS, B OCHOBHOM, B OTHOLIECHHUH
rpaxjaH, kotopbiM Konctutynus Jloneukoir Hapoanoir PecnyOnuku rapantupyer
JUYHYI0 HENPUKOCHOBEHHOCTh, HEMPUKOCHOBEHHOCThH JKUJIbS, TAllHy NEPENUCKH,
Tene(OHHBIX IEPETOBOPOB U TenerpadHbIx cooOueHui [1].

AHaJI3 HAayYHBIX TOYEK 3PEHUS JAET OCHOBAHUS CUUTATh OCHOBHBIM YCIIOBHEM
MIPAaBOMEPHOCTU TOJYUYEHHUs OIMEPATUBHO-PA3bICKHON HH(OpPMAIUKM TEXHUYECKUMHU
CpPEeACTBaMH, MPUMEHEHUE  ONEPATUBHO-TEXHUYECKUX CPEACTB B  CTPOIOM
COOTBETCTBHHU C JICVCTBYIOIIUMH 3aKOHAMH U HOPMAaTUBHO-IIPABOBBIMU akTaMu. [Ipu
TOM JIOJKHBI, 0€3yCJIOBHO, COOJIFOAATHCS MPUHLIMIBI 3aKOHHOCTH, O€30MacHOCTH
o0l11eCTBa ¥ TOCYAapCTBA OT MPECTYIHBIX MOCATATENLCTB, ITpaBa U CBOOObI FPaXKIaH,
YBaKEHHE K YECTU U JJOCTOMHCTBY YEJIOBEKA.

OOuue NPUHIMIBL JOMYCTUMOCTH TPUMEHEHUS] TEXHUYECKHX CPEJICTB B
OTIEPAaTUBHO-PA3BICKHOM ACSATEIBHOCTH U UCTIOIB30BaHUS MH(GOPMAIINH, TTOJTYICHHON
C WX MOMOIIbIO, yCcTaHaBNIUBaeTca 3akoHamu Jlonenkoit Haponuoit PecnyOmmku. K
TaKUM HOPMAaTUBHO-NIPaBOBBIM akTaM oTHocsAtcs Konctutyuus JHP, YIIK JIHP u
3akon JIHP «O06 omepatuBHO-pa3bickHOM aestenbHOCTH» [1], [2], [3]. [lopsimok u
YCIOBUSI ~ TIPUMEHEHUSI  KOHKPETHBIX  CPEJICTB  OINEpPaTUBHOM  TEXHHUKHU
perIaMeHTUPYIOTCS TOJ3aKOHHBIMA HOPMAaTUBHBIMM aKTaMH, KOTOPBIE HMEIOT
BEJIOMCTBEHHBIN xapakTep (TpHUKa3bl, WHCTPYKIMH) U Oa3upyroTcss Ha OOIIMX
MOJIOKEHUSX 3aKOHOB M HAyYHOM OOOOIICHHH HAKOIJICHHOTO OIbITa MPUMEHEHUS
TEXHUYECKUX CPEJICTB.
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ITpaBoBast OCHOBA HEIJIACHOTO MPUMEHEHUSI ONIEPATUBHO-TEXHUYECKUX CPENICTB
U [IOJIyY€HUSI UMH OTIEpaTUBHO-PA3bICKHON MH(POPMAIUH SBJISIETCS COCTABHOM YaCThIO
IPaBOBOI OCHOBBI ONIEPATUBHO-PA3BICKHON JEATEIBHOCTH, KOTOPYIO ONPEAEIAET, KaK
COBOKYITHOCTH IPaBOBBIX HOPM, KOTOPBIE 3aKPEIUIAIOT HEOOXOAUMOCTh M CO3JIAIOT
ycioBus Uil goctrkenus 3anad OPJI, HermocpencTBEHHO OINpEeAeIsiioT MPaBOBEBIE,
OpraHU3alMOHHBIE U TAKTUYECKHE MOJIOKEHUS UCIIOJIb30BAHUS TTTACHBIX U HETJIACHBIX
CHJI, CPEICTB U METOJOB OOpHOBI C MpPEeCTymHOCTHIO. [Ipu 3TOM BEIOMCTBEHHBIE
HOpMAaTHBHBIE aKThl HE CO3/al0T IPaBOBOW OCHOBBI OINEPATUBHO-Pa3bICKHON
JESITEIbHOCTH, IIOCKOJIBKY OHH HE COZIep KaT IIPABOBBIE HOPMBI, & TOJIBKO ONPEAEIISAIOT
MEXAaHU3M NPUMEHEHHUs NEHUCTBYIOIIMX IPABOBBIX HOPM. YUHUTBIBAas 3TO, MOXHO
CAENaTh BBIBOJ, YTO IIPAaBOBYKD OCHOBY IIOJIYYEHHUS OIEPATUBHO-PA3BICKHOU
uHQOpMauMM  TEXHUYECKUMH  CPEACTBAMH  CO3JAlOT  COOTBETCTBYIOIIME
3aKOHOJIaTeJIbHbIE HOPMATUBHBIE aKThI.
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COIUAJIBHO-ITIPABOBBIE BOMTPOCHI MAPTUHAJILHOCTH
OBILIECTBA

bupiokosea M.C.,
Jlyeanckasa akaoemus 6nympeHHux oen
um. 3.4. Huoopenko

Ocoboe MecTo cpeau MmpobOsieM OOIIeCTBa 3aHUMAET YCWICHHE Mpoliecca
MapTrUHAIM3AIMN COIIMYMa, BEI3BAaHHOTO Aedopmaliielt 6a30BbIX TOCYIapCTBEHHBIX U
IPOKIAHCKUX HWHCTUTYTOB, Pa3pyIICHHUEM COIMOKYJIbTYPHBIX, HJICOJIOTHYECKUX,
MOJINTUYECKUX, SKOHOMUYECKUX U TIPABOBBIX OCHOB KHU3HU U, KaK CIEACTBUE, TOTEpE
IIEHHOCTHBIX OPHUCHTAIMI, HEYBEPEHHOCTHIO JIOJEH B COOCTBEHHOM OymyIiem u
BO3MOYKHOCTH JIaTh JICTSM ITOJTHOIICHHOE 00pa30oBaHNe, CTPEMUTEIBHBIM CHIDKCHHEM
YPOBHSI )KU3HU HACEJICHHS CTPAHbI M PETHOHOB.

AKTyaabHOCTh JAHHOUW MPOOJIeMBbI O0YCIIOBIIEHA TEM, YTO B TOCIICTHUE TOJBI
YCHJIMBAETCS MPOIECC MapTHHAIN3AIMN OOIIECTBA, KOTOPBIM MOXKET IPUBECTH K €T0
HECTAaOWJIBHOCTH, K COIIMAILHOMY B3PBIBY, CHOCOOHOMY Pa3pyLIUTh CYIIECTBYIOIINE
rOCyapCTBEHHBIC HMHCTHUTYTHI, YHHUYTOXXHTh CYIIECTBYIOIINE JKOHOMHYECKHE,
MOJINTUYECKHUE U TIPABOBBIC CBSI3U colmyma. [1oaToMy a1 pa3BUTHS S5KOHOMUYECKOTO
pocTa cTpaHbl HEOOXOIMMO TIPEIyCMaTPUBATh U IPHHUMATh BCE HEOOXOMMBIC MEPBI
JUTS TIPEAYTIPEKACHUS U YMEHbBIIEHUS 00bEMOB 3TOr0 HEraTUBHOTO siBiieHuUs [1].

CoBpeMeHHas TPaKTOBKa MapTHHAILHOCTH KaK COCTOSHUE TPYI U MHIWBUIOB
B CHUTYyaIlMH, 3aCTABJIAIONICH WX IMOJ| BIUSHUEM BHENIHUX (DAKTOPOB, CBSI3aHHBIX C
pe3KUM COIMAIbHO-PKOHOMHYECKUM, KYJIbTYPHBIM, MIPABOBBIM
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