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Brenenue. PaccmarpuBas nmpoOsiemMbl, CBSI3aHHBIE C TOJIKOBAHUEM IOHSTHS
«3alyMra TMpaB M 3aKOHHBIX HHTEPECOB CYOBEKTOB MPEANPUHUMATEIHLCKOU
NEeSATENbHOCTH», HEOOXOAMMO OTMETUTh, 4YTO KOMIUIEKCHO JIaHHBIA BOIPOC
IIPAaKTUYECKA HE paccMaTpuBalicsi B HayudHbIX Kpyrax Jlonenkon Hapoanoii
PecniyOnuku, a Ttakke paHee B YkpauHe. boriee Toro, yueHbIMH HE OBUIO CIIE€JIaHO
(hopMaJIbHBIX MTOMBITOK BHECTU SICHOCTh B JJAHHOE MOHSTHE, YTO CIIOCOOCTBOBAJIO OBI
ONpPENCIICHUI0 TPaBOBBIX HMHCTPYMEHTOB HCKJIIOUUTEIIBHO HUCXOAS M3 HX
MPUHAJIEKHOCTH K IPENPUHUMATEIBLCKOMY MPaBy. Y Ka3aHHOE CBUAETENBCTBYET 00
AKTYaJIbHOCTH TEMBI UCCIICTOBAHMUS.

OcHoBHast 4acte. B Jloneukoit Hapoanoit Pecnybmuke mnpaBo Ha
HE3aIIPENIEHHYI0  3aKOHOM  NPEANPUHUMATEIBCKYH)  JIESTENBHOCTh  SIBIIIETCS
KOHCTUTYIIMOHHBIM MPAaBOM YEJIOBEKA W Tpa)KJaHWHA, MPEAYCMOTPEHHbIM CT. 27
Koncturynmuu Jlonenxoit Hapomnoit PecnyOmuku: «Kaxmpiii wmeeT TpaBo Ha
cBOOOJIHOE  HUCIOJB30BaHME  CBOMX  CIIOCOOHOCTEW WM HMMYIIeCTBa  JJIs
NPEANPUHUMATENILCKOM M HWHOW HE 3alpEelICeHHOW 3aKOHOM SKOHOMHUYECKOU
nestenbHOCTH [1].

['apanTupysd npaBO Ha pPa3pelICHHYI0 3aKOHOM MPEIIPUHUMATENBCKYIO
NesITeNbHOCTh, a, CJIEIOBAaTEIbHO, M MpaBO Ha O€30MACHbBIM, OIUIAYMBAEMBIA TPV,
rocygapctBo  Oeper Ha  cebs  OO0s3aHHOCTH  0OecmeunTh  COOJIOJICHUE
KOHCTUTYITMOHHBIX TIOJOKEHUH M HAJJIeKaIlero MpaBomoOpsaKka BO Bcex cdepax
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KU3HU obmiectBa. [loaToMy Bce neHCTBHSI YNMOTHOMOYEHHBIX TOCYJApPCTBEHHBIX
OpraHOB B JTUX HAIIPaBICHUSAX OOBEAMHSIOTCA TOHITHEM «3alllUTa», KOTOPBIU
MIPUMEHSIETCS BO BCEX OTPACAX MpaBa.

A.A. beniHEBUY pacCMAaTPUBAET COCTABIISIIOLIEH JOJITa TOCYAApPCTBA MO 3aLIUTE
npaB CyOBEKTOB XO3SIMICTBOBAaHHUS M BaXHOW IOPUIUYECKONW TrapaHTHEH pa3BUTHUS
IpeInpUHUMATEIBCTBA U 00ECIIEUeHHS PABOBOTO MOpsiAKa B chepe 0OIIeCTBEHHOTO
IPOM3BOJCTBA HANM4YMe, CO3JaHue M TmojanepkaHue «3(p(EeKTUBHON, BHYTPEHHE
COTJIaCOBaHHOM cUCTEMBbI (POpM, CIOCOOOB M MPOLECCYATbHBIX CPEACTB 3alIUTHI
HapyIICHHBIX CYOBEKTUBHBIX IMPAB U OXPaHIEMbIX 3aKOHOM HHTEPECOB» [2, C. 62].

[ToTpeOHOCTE B 3amuTe CyOBEKTUBHOTO IpaBa, HHTEpECA BO3HUKACT, MPEXKIC
BCET0, B CBSI3U C IPOTUBOIIPABHBIM ITOBeAeHUEM. OTHAKO 3aIUTa MOXKET COCTOSATHCS
W B Ciy4yae yrpo3bl HapylleHusi MpaBa B OyIylleM, 4YTO HE BCErZla MOXKET
paccMaTpuBaTbCs B KAueCTBE MPOTHUBONPABHOTO MOBEACHUA. YTPO3a MOXKET
BO3HUKHYTbH H3-3a JICICTBUM CaMOr0 HOCUTENS IpaBa, HAIPUMED, B CBSA3U C MOTEPEN
COOTBETCTBYIOIIETO JOKYMEHTA.

3amura JOMYCKAETCsl U B ClIydae HapyLIEHUs MHTEpeca HENMPOTHUBOIPABHBIM
noBesneHueM. JIUIo mMoxkeT oOpaTUThCS B CyJ C 3asBICHHUEM O 3alIUTE U B CIIydae
KOJUIM3UM MEXIAy €ro MHTepecaMH M HUHTEepecaMu JAPYIMX YYaCTHUKOB
IIPABOOTHOIIEHUH, IPUYEM JaKE TOTIA, KOT/AA ITOBEICHUE KaKI0TO U3 HUX SIBISCTCS
IIPaBOMEPHBIM. Jl0CTaTOYHO YacTO pa3HOE€ NOHUMAHHE WHTEPECOB KOHTPATECHTOB
IIPUBOJUT K BOSHUKHOBEHUIO ClIOpa MEk 1y HUMH. Kak mpaBuito, B TaKOW CUTyalllH 110
MEHbIIEH Mepe OJJHa U3 CTOPOH 00A3aTENbCTBA CUMTAET CBOU MTPaBa HAPYIIEHHBIMHU.

XO03SCTBEHHO-TIPABOBAsi ~ 3allUTa TPaB  XO3SMCTBYIONIMX  CYOBEKTOB
npecieayeT aBe ocHOBHbIE 1enu. C 0HON CTOPOHBI — 00ecneYnTh OE30MaCHOCTh OT
HEOJaronpuUsITHBIX BO3JEUCTBUH CO CTOPOHBI JPYIMX YYaCTHUKOB PBIHOYHBIX
OTHOILICHHH, 3aHUMAOIIUX PAAOM C HUMH paBHOE mnoJiokeHne. C apyroil CTOpOHbI —
NPEAYNPEIUTH, @ BO3MOXKHO U MPECEYb HA HAYAJIbHOM CTAaJINH HAapYLICHHUE UX IPaB B
OTHOILICHMSX, TJI€ CTOPOHOM BBICTYNAET FOCYAAPCTBO B JIMLIE OPraHOB, HAJEJIEHHBIX
BJIACTHBIMU MMOJTHOMOYMSMU. Llesbio 3aIIMTHBIX Mep SIBJIIETCA YCTAHOBIIEHHE OallaHca
MHTEPECOB rOCyJapCcTBa U CyObEKTOB XO35HCTBOBAHMS.

YcTaHoBneHuto 0ajgaHca MHTEPECOB FOCYIapCTBa U CyObEKTOB X03sIIICTBOBAHHUS
CHOCOOCTBYET YCOBEPIICHCTBOBAHME 3aKOHOJATENIbCTBA, IOJIOKEHHUS KOTOpPOro, B
YaCTHOCTH, HAampaBieHbl Ha 3alIUTy CYOBEKTOB XO3SIICTBOBAHHUS CO CTOPOHBI
KOHTPOJMPYIOIINX OPTaHOB.

Tak, B Hacrosimiee BpeMss B Hapognom Cosere J[lonenkoit Haponnoii
PecnyOnuku Bepetcst paboTa MO COBEPIIEHCTBOBAHUIO CUCTEMbBI TOCYAapCTBEHHOTO
pEryJIMpOBaHUS MPEINPUHUMATEITBCKON NEATEIIBHOCTH 51 CHIDKEHHIO
aIMUHUCTPATUBHOI'O JABJICHUS HA NPEAIPUHUMATEIBCTBO, YTO CBUICTEIILCTBYET O
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CTENEHH BaXXHOCTH HOPMATHUBHO-IIPABOBOTO OOECIEUEHUs aJIMUHUCTPATUBHO-
IPAaBOBBIX FapaHTHil IpaB CyOBEKTOB NMPEANPUHUMATENBCKON JESITENIBHOCTH.

Cnenyer TakXke OTMETUTb, YTO 3alIUTE MOJJIEKAT HE TOJIBKO IIpaBa,
KOHCTUTYLIMOHHBIE U CYOBEKTHUBHBIE, KOHKPETU3UPOBAHHBIE B PA3IMUHBIX OTPACISIX
paBa, HO M OXpaHSAEMbI 3aKOHOM HHTEpPEC CYOBEKTOB XO3SMCTBOBAaHUSA Kak
CaMOCTOSITENIbHBIM OOBEKT 3alIUTH. B oTnuumMe oT CyOBEeKTUBHOTO MpaBa, KOTOPOE
MPEAOCTABIACT HOCUTENIO OTJIAXKEHHBI MEXAaHW3M pealu3aluyd BO3MOXHOCTH,
NpU3HAHHON HOPMOM OOBEKTUBHOTO NpaBa, MHTEPEC BBIPAXKEH B OOLIMX OUYEPTAHMSIX.
Kak orMeuaercs mpakTH4EeCKH BCEMM YUYEHBIMHU, UHTEPEC HE MOYKET IPOTUBOPEUUTH
HOpMaM 3aKOHOJarenbcTBa. VHTEpec MOXKET OBITh MOATBEPXKIECH MPUHLMUIIAMU
XO35IICTBEHHO-TIPABOBOI'0 PETyJIMPOBaHUA. AKTHl 3aKOHOIATENICTBA U JIOKAJIBHBIC
VMCTOYHHKY MPABA ONPEIEISIIOT HHTEPEC KaK 00BEKT 3aIIUThl HAPAY C CYOBEKTUBHBIM
MIPaBOM, HO HUKOI'/Ia — BMECTO WJIM KaK B3aMMO3aMEHIEMbI TEPMUH.

Haunboniee TOUHO pacKpbIBaeT CYLIHOCTh 3aKOHHOTO MHTepeca A.B. Mainbko:
«3aKOHHBIN MHTEPEC — 3TO OTPAKEHHOE B 0OBEKTUBHOM IpaBe JIUO0 BBHITEKAIOLIEE U3
€ro OO0IIEero CMbICIa U B ONPEJECICHHON CTENEHU rapaHTUPOBAHHOE TOCYJapCTBOM
IPOCTOE IOPUIMYECKOE JO03BOJICHHE, BbIpaXKarolleecs B CTPEMIIEHUU CYObEKTa
M0JIb30BAThCS KOHKPETHBIM COLMAIbHBIM 0JIaroM, a TaKK€ B HEKOTOPBIX CIIydasx
oOpamiarbcs 3a 3alUTON K KOMIETEHTHBIM OpraHaM B LEJISIX YAOBJIETBOPEHUS CBOUX
NOTPeOHOCTEM, HE MPOTHUBOPEYAIINX 00IIeCTBEHHBIMY |3, . 375].

B nelicTByronieM 3aKOHOAATEILCTBE MSPUHUIIMS TOHATHUS «CIOCOO 3alUThI
MpaB» OTCYTCTBYET, a B IOPUIMYECKON JHUTEpaType BBIAEISAIOT PA3IHYHBIE €ro
onpeaeneHus. OqHaKko Hanbojee TpaJIuLMOHHBIM ONpPENEICHUEM CPEIU POCCUMCKHUX
LUBUJIMCTOB sIBIIsieTCs cienyromee: «CrnocoObl 3aluThl CyObEKTUBHBIX MPaKJIaHCKUX
IIpaB — 3TO 3aKPEIUICHHBIE 3aKOHOM MaTE€pHaIbHO-IIPABOBBIE U MPOLIECCYATBHBIE MEPBI
MPUHYIUTETBLHOTO XapaKTepa, MOCPEACTBOM KOTOPBIX TPOU3BOIUTCS BOCCTAHOBIICHHUE
(npu3HaHUE) HAPYIICHHBIX (OCIApUBAEMBbIX) MPAB U OCYILIECTBISETCA BO3/ICUCTBHE HA
npaBoHapymuTens» [4, c. 284].

Yto kacaeTcsi TepMHHA «3alllUTa MpaB CYOBEKTOB MPEANPUHUMATEIbCKOMN
JESTeIbHOCTU», TO HAyyHble IMOAXOAbl K HEMY JOBOJBHO pPa3HOOOpa3HbI.
BoNbIIMHCTBO ~ COBPEMEHHBIX  y4Y€HBIX MOJ  3allUTOM  MpaB  CyOBEKTOB
peIPUHUMATEIBCKON NIeATEIHbHOCTH MOHUMAIOT CUCTEMY MepomnpHsaTHii (popm u
CIOCOOO0B JESATEIBHOCTH), KOTOPBIE OCYIIECTBIIIOTCS B COOTBETCTBUH C 3aKOHOM Kak
CyOBEKTOM XO3SIMICTBOBaHUSI KaK CaMOCTOSITEIbHO, TaK U 4Yepe3 YMOIHOMOYEHHBIX
JUL, W HAaMpaBJieHbl HAa MPEAOTBpAIEHUE U YCTpAaHEHUE Yrpo3 HApyIICHHUsS MpaB
COOTBETCTBYIOIIHUX CYOBEKTOB, YCTPAHEHHE NPETSITCTBUN OCYILIECTBICHUIO ATUX TPAB,
BOCCTAHOBJICHHME HAPYLICHHBIX IPaB, [PAaBOBYIO 3allUTy U NPHUBJICUYCHHE
HapyIIUTENe K OTBETCTBEHHOCTH |35, c. 831].
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C 1uenplo BBISICHEHUS CYIIHOCTH JAHHOW KaTeropuu HEOOXOJIUMO MPUMEHUTH
MeTOJT a0CTparupoBaHMsl, a UMEHHO BBIJCIUTh NMPU3HAKU 3aIUTHI MPaB CYOBEKTOB
MPEANPUHUMATENBCKOMN JAEATEIIBHOCTH.

Bo-niepBbIx, 11€7b 3alllUThl, & UMEHHO BOCCTAaHOBJICHHE HAPYIICHHBIX IPaB,
KOTOPOE€ OAHOBPEMEHHO SIBJISIETCS] 1 HA3HAYEHUEM 3AIUTHI, IOCKOJIBKY 3aIATA UMEET
3HAYEHHE TOJBKO MPU YCIOBUU BO3MOXXHOCTH U KEJAHUS JINIA, YbH [TPaBa HAPYIICHBI,
BOCCTAHOBUTH CBOM MpaBa, YTO OOS3aTENbHO JOJKHO OBITh OCYIIECTBICHO IMPU UX
3amuTe. [Ipy JOCTMIKEHMHM LENM 3allUThl 3HAYMMBIM SIBIISIETCSA MaKCHMalbHOE
coOJIr0ICHUE TIPU ITOM MHTEPECOB 00IIIeCTBa.

Bo-BTOphIX, 00€CIIeUeHHOCTh 3alTUThI YIIOJTHOMOYEHHBIMHU T'OCY1apCTBEHHBIMU
OpraHamu, Cpear KOTOPBIX — CYbl, OPraHbl MPOKYpaTypbl, MUHHUCTEPCTBO FOCTULINH,
HAJIOTOBBIC OPTaHbl, OPTraHbl 3allUThl MPaB MOTPEeOUTENICH, OpPraHbl OXpaHbl TPYAA,
PecnyOnukaHckasi aHTUMOHOIIOJIbHAS CITY>K0a U IpyTHE.

B-Tpetbux, Hamuuue cmoco0OB, C TMOMOIIBI0O KOTOPBIX YHOJHOMOYEHHBIE
roCyJIapCTBEHHBIE OpPraHbl 3alUIIAIOT MpaBa CyObEKTOB X031 CTBOBAHMS.

Takum oOpas3om, 3ammura IIpaB M 3aKOHHBIX HHTEPECOB CYOBEKTOB
MPEANTPUHUMATEIBCKON JIESITEIIBHOCTH — 3TO CHUCTEMA MPEAYCMOTPEHHBIX 3aKOHOM
Mep, OCYIIECTBIIEMBIX YIIOJHOMOYCHHBIMU JIMIIAMH WA CaMHMH CYOBbeKTaMu
MPEINPUHUMATENBCKON JEATEIBHOCTH C LEJIbI0 BOCCTAHOBJICHUS HAPYIICHHBIX TPaB
M 3aKOHHBIX HMHTEPECOB, YCTPAHEHHS IMPEIMSITCTBUM B pEAIM3AlMU 3TUX MPAB U
WHTEPECOB, TMPEIYNPEKACHUS COBEPIICHUS TaKUX HapyluleHud B OyaylieM Hu
MIPUBJICYEHUS] BUHOBHBIX JIAI K OTBETCTBEHHOCTU. VICMOJB30BaHUE 3TOTO MOHITUA
IIOMOKET MOHATH CYIIHOCTh U COACPKAHWE 3alWTHI MPAB W 3aKOHHBIX MHTEPECOB
CyOBEKTOB MpeANTPUHUMATEITbCKOMN JIEATSIIbHOCTH u CITocoOCTBOBATh
COBEPIICHCTBOBAHUIO OTHOIICHWM, BOZHUKAIOIINX B CIIy4yae HApPyUICHUS MPaB 3TUX
CyOBEKTOB.

BriBogpl. [loHsTHE 3alUTBI KaK MPaBOBOM KAaTErOpUU SBISETCA OJHUM W3
HauOoJiee €MKOCTHBIX, B CBSI3M C YE€M IMEpeXoj] OT JAaHHOTO OOIIEro MOHSATHUS K
YaCTHOMY, HAllpUMEP, KaK B HAIIEM CIIy4yae, K MOHATHUIO «3allUTa MPAaB U 3aKOHHBIX
HHTEPECOB  CYOBEKTOB  NPEANPUHUMATEIIBCKONH  JEATCIIBHOCTH»,  IO3BOJISET
paccMaTpuBaTh €r0 KaK OCHOBHOW (aKkToOp, MPHUBOIAIIMNA B JIEHCTBHE MPABOBOM
MEXaHU3M BOCCTAHOBJICHUS HAPYIICHHBIX TIPaB CyOBEKTOB XO3AiCTBOBaHUS. B
pe3ysibTaTe H3TOrO TIOHATHE 3aIUThl TMPaB U 3aKOHHBIX HHTEPECOB CyOBEKTOB
MPEANPUHUMATENIBCKON AEATEIBHOCTA ONPEAECICHO KaK CUCTEMA MPEIYCMOTPEHHBIX
3aKOHOM Me€p, OCYIIECTBIISIEMBIX YIOJHOMOYEHHBIMU JIMIIJAMU WA CaMUMH
CyOBbeKTaMH TPEANPUHUMATEIIBCKON ACATEILHOCTH C IEJbI0 BOCCTAHOBJICHUS
HApPYLICHHBIX IIPAB Y 3aKOHHBIX UHTEPECOB, YCTPAHEHUS IPEISITCTBUU B pealu3aluu
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ATUX MPaB U UHTEPECOB, MPEIYNPEKICHUS COBEPIICHHS TAKUX HAPYILIEHUH B Oy 1y1lieM
Y TIPUBJICUYEHHUS] BUHOBHBIX JIUIl K OTBETCTBEHHOCTH.
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Beenenune. @opMupoBaHue IMTPABOOTHOLIECHU HA COBPEMEHHOM JTaIl€ pa3BUTHUS
IPaXJAHCKOI'0 3aKOHOJATENIbCTBA C YYaCTUEM MAJIOJIETHUX U HECOBEPIIECHHOJIECTHUX
JIOJDKHO OBITh OCHOBAHO HA YETKOCTH MPUMEHSEMBIX MPABOBBIX HOPM. AKTYaJIbHOCTh
OTIPEIENSETCS TEM, YTO MPABOBBIE aCMEKTHI MPOOJIEMbI 3allIUThI U MOOIIPEHUS MPaB
pebeHKka, B TOM 4YHCJI€ TPABOBOE TIOJIOKEHUE JCTEeH, HYXIAIOTCI B
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