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CIHOCOBBI OCYHIECTBJIEHUA U 3BAIHUTHI 'PAZKTAHCKUX ITPAB
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AKTYyanbHOCTh HWCCIEAOBAHHUS JAHHOM TEMBbI 3aKJIIOYaeTCs B OCBEIICHUHU
HanboJiee PacIpOCTPAHEHHBIX MPOOJIEM, CBSI3aHHBIX CO CIIOCOOAMU OCYIIECTBICHUS U
3aIIUTHI TPAXKTAHCKUX TIPaB.

Jlnst obecnieyeHUs peaau3aliyi TPKIAHCKUX IpaB HEOOXOJWMO HE TOJBKO
3aKpPENUTh WX B HOPMATHBHBIX NMPABOBBIX aKTaX, HO M 3HATHh CIOCOOBI WX 3aIlUTHI.
NubiMu crioBamu, 11000€ MPaBo, B TOM 4YHCIIe CyOBEKTHBHOE T'PaKIaHCKOE MPaBo,
MMeEET PEAIbHBIN CMBICII JUTIsI CYOBEKTA.
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B Hacrosimiee BpeMs HMHCTUTYT 3allUTbl TPAXKIAHCKUX MpaB SBIACTCSH
HEOTHEMJIEMOM YacThIO TPaKJIAHCKOTO MpaBa Kak oTpaciu npasa. HeoOxoaumocTthb
OecnpensaTCTBEHHOTO OCYIIECTBICHUS IPaXKIaHCKUX MPAB U UX 3aLTUThI 3aKpETUIIeTCS
u peamusyerca Konctutymuenr [onenkoit Hapomguoit PecnyOnuxku (JAHP) wu
I'paxxnanckum  konekcoM Jloneuxoit Haponnoir Pecny6nuxku (I'K JIHP) kax
OCHOBOTIOJIATAIOMINIT KOHCTUTYIIMOHHBIA MPHUHIINI, HA KOTOPOM OCHOBaHa CHUCTEMa
HOPMATUBHBIX MPABOBBIX aKTOB, COJAEP)KAIMX HOPMBI TPAXKIAHCKOTO IpaBa,
ABJISIFOIIMECS  BaXHEWIIMM  pa3feioM TPaXXJAaHCKOrO IMpaBa W MPEAMETOM
MHOTOYHCIICHHBIX HaYyYHBIX HCCIIEIOBAHUM.

CyObeKTUBHBIE Tpa)xJIaHCKHE MpaBa MOJJIeKAT 3allluTe, MO3TOMY IMPaBO Ha
3alIUTY — 3TO Me€pa JOMYCTUMOIO IMOBEICHUS (3aKOHOJATENIbHO 3aKpeIICHHAs
BO3MOXKHOCTB)  YITOJIJHOMOYEHHOTO JIMIA, BBIPAKAIOMIASCA B  BO3MOXKHOCTH
HE3aBUCUMO WJIM 4epe3 IOPUCAUKIIMOHHBIE OpraHbl MPUMEHUTH MPUHYIUTEIHLHBIE
Mepbl MPOTUB OOS3aHHOIO JIMIA C 1EJIbI0 YCTPAHEHHUS TMPENATCTBUU TIpHU
OCYILECTBJIICHUU CYObEKTUBHBIX Mpas [1].

3amura CyOBEKTHBHBIX TIpaB — OJHA U3 (YHKIMH TrocygapcTBa, 3TO
JNEATENIbBHOCTh O YCTPAaHEHHUIO TNPEIMSATCTBUN, BO3HUKAIONIMX Ha NYyTH €€
ocymiecTBiaeHus1. OHa 0OecTIeUnBaET pean3aliio CyObEKTUBHBIX MIPAB HE3aBUCUMO OT
BOJIM 00SI3aHHOTO JIMIIA B YCTAHOBJICHHOM 3aKOHOM MOpsJIKe. ['ocy1apcTBO 3aluniaet
M00ble CyObEKTHUBHBIE IPaXKJIaHCKHUE MpaBa, HE3aBUCUMO OT TOT0, MPEAYyCMOTPEHbI
OHM MPSIMO 3aKOHOM HJIH HET.

PaccmatpuBast mpaBo Ha 3alUTy, CTOUT OTMETUTh, YTO OHO BKJIIOYAET B ceOs
JIBa KOMITOHEHTA:

. BO3MOKHOCTh ~ yIIOJJHOMOYEHHOTO JIMI[a COBEPIIATh HEOOXOIUMBIC
JEWCTBUS, HAIMPABJICHHBIE HA 3alllUTy TPa)XJaHCKUX MpaB (AEHCTBHUS B Mpelesiax
HEO0O0XO0IMMON 00OPOHBI, MPUMEHEHHUE OTIEPATUBHBIX CAaHKIIMMI U TIpouee);

. BO3MOXXHOCTh TpeOOBaTh OT BUHOBHOTO JIUIIA ONPEEICHHOTO MTOBEICHUS
(MepBbI, KOTOPBIC TPUMEHSIIOT CIIEIMAIBHBIE TOCY/IAPCTBEHHBIE OPraHbl K BAHOBHOMY
auny) [2, c. 128].

KOpunuyeckast Hayka BBIJIEISET ABE OCHOBHBIC (DOPMBI 3AIMUTHI TPAXKIAHCKUX
mpaB — 3TO IOPHCAMKIMOHHAS W HEIOpUCIMKIMOHHAs ¢opmer [3, c¢. 219].
FOpucnuknuonnas popmMa 3amuThl OCYIIECTBISIETCS C TIOMOIIBIO CYJIOB M B paMKax
ATOM CTAThU ABJISICTCS] HAMOOJIEe YMECTHOM JJI UCCIIEAOBaHUSI.

Haubonee cymectBenHas mpobiieMa B cepe 3aliuThl MpaB — 3TO MPOTUBOPEUUE
Koncturyuuu IHP u I'K JIHP, To ecth, B u. 2 c1. 38 Koncturyuuu JITHP roBopurcs o
TOM, YTO KaXXIbIi TPaKJaHUH MOXKET 3allWIIaTh CBOM TpaBa U CBOOOJBI BCEMH
criocobamu, He 3anpernieHHbIME 3akoHOM [4], a B c¢T. 13 'K JIHP sToT kpyr cioco6oB
CYILIECTBEHHO CYKaeTCHl.
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AHanu3upys nepeueHb Coco00B 3alIUTh TPAXKAAHCKUX MPAB, U3JI0KEHHBIX B
ct. 13 I'K IHP, HEoOx0aMMO BBIICTIUTD CIICTYIOIINE:

a) BO3MEIICHUE YOBITKOB;

0) B3bICKaHUE HEYCTOMNKH;

B) KOMIIEHCAIIUSI MOPAJIbHOTO BpEAa;

') UICIIOJIHEHUE 00sI3aHHOCTH B HaType |5, c. 10].

XOoTs 3TH Mepbl OTBETCTBEHHOCTH IIEPEYMCIIEHBI B CIOCO0ax 3alluThl
IrPaXIAHCKUX IPaB, TEM HE MEHEE, OHU XapaKTEPHU3YIOTCS TEM, YTO MPUMEHSIIOTCS K
BUHOBHOMY IPaBOHAPYIINUTEIIO, B TOM YHCIIE B BUJIE JOMOJHUTEIbHBIX OTATOLLIECHHM,
CJI€A0BATENBHO, SIBIISIFOTCS MEPAMHU OTBETCTBEHHOCTH, @ BCE OCTaJIbHOE — CPEACTBAMU
3amuThl. OTINYME COCTOUT B TOM, YTO METOJbI 3aIIUThI IPUMEHSIOTCS 0€3 ydacTus
HapyILIUTENSA JOTOBOPA, a paKTHUECKas peain3alusi 3TUX MEep OTBETCTBEHHOCTH TAKKe
3aBHCHUT OT €ro JICMCTBUH, TO €CTh, €T0 YUaCTHS.

Tak Kak TrpaXJaHCKOE  3aKOHOJATENbCTBO  HMMEET  JUCHO3UTUBHBIN
(103BOJIUTENBHBIN) XapakTep, BBINICYKAa3aHHAs CTAaThs 3TOMY IPOTUBOPEYMT W,
HAao0OpOT, OTPaHUUMBAET CyOBEKTa IpakJaHCKHUX MPABOOTHOILIEHUN B BBIOOpE TeX
WM UHBIX CLIOCOOOB 3aIUThl CBOMX HApyIICHHBIX MIPaB.

Crenytomieit mpo6ieMoil SBJIIE€TCS BO3MOYKHOCTD JIMIIA OTKA3aThCsl OT 3alUThI
CBOMX MpaB. BOJIBIIMHCTBO CYUTAET, YTO 3TO HE MPEJICTABIIAET 3aTPYAHEHUH, HO, TEM
HE MEHee, 3TOT (DaKT MOKET MOBJIEYb HEOIArONpHUsATHBIE MMOCIEACTBUS JJIs 00IEeCTBA.

Takum  o0pa3oM, MOXHO CJenarb BBIBOA, YTO B  COBPEMEHHOM
3akoHonarenbcTBe JIHP ectb MHOMXkECTBO MpOOEIoB M KOJUIM3HM, NIl yCTPaHEHUS
KOTOPBIX, B CBsI3U ¢ TeM, uTo Jlonenkas Haponnas PecryOnnka siBASICTCS «MOJIOIBIMY)
rocy1apcTBOM, TpeOyeTcs OOJIbIle MPaKTUUECKUX 3HaHUN, YMEHUIN U HaBBIKOB.

AHanu3 pacCMOTpPEHHbIX NpobiieM B cdepe 3aluThl U OCYLIECTBIICHUS
IPKIAHCKHUX MIPaB IOMOYKET HAM ONMPEEIUTh HEKOTOPBIE MOIX0/IbI K UX PEIICHUIO:

1. Heobxoaumo yctpanuts npotuBopeunss mexay Koncrurynuein [IHP,
KOTOpasi UMEET BBICIIYIO opuanyeckyro cuiy, u ['K JIHP.

2. B HopMax mnpaBa HE0OXOAMMO O0003HAaUWTh HE TOJBKO IMpaBa H
00513aHHOCTH, HO U BECh IIPABOBOI MEXaHU3M MX peau3alii, TO €CTh, KaK IPaBUIIbHO,
B KakOM IMOCIIEJIOBATEIbHOCTH M B KakOW OpraH HYXHO OOpaTUThCA, C KaKUMU
JOKYMEHTaMU. 3aBEpIICHUEM MEXaHH3Ma 3aIUThI TPAXKJAHCKUX MPaB JOJIKHO CTATh
peallbHOE BOCCTAHOBJIEHNE HAPYIIEHHBIX CYObEKTUBHBIX TPaXKTaHCKUX TPaB.
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OIHUM U3 OCHOBHBIX MPAB YEJIOBEKA SIBJISIETCS €r0 MPAaBO HA HACJIEHOBaHMUE,
KoTopoe 3akperieHo cratbeit 28 Konctutynuum Jlonenkont Hapomnoit PecnyOnuku
(JITHP). MHCcTUTYT HaclienOBaHUsI UTPAET OAHY U3 IJIABHBIX POJIEH B KU3HU YEJIOBEKA,
TaK KakK J1aeT COOCTBEHHUKY BO3MOKHOCThH PACTOPSIUTHCS CBOUM HMMYIIIECTBOM, a
TaK)X€ BBICTYMAaeT OJHUM M3 CIOCOOOB BO3HHMKHOBEHHS TpaBa COOCTBEHHOCTH. B
HACTOSIIIEE BpEeMs OPSAOK HACIIEIOBAHUS U CAMO MOHATHE HACJIEACTBA PETYIUPYETCS
pazaenom V I'paxxmanckoro konekca JIHP (manee 'K JIHP). Cornacno cr. 1239 T'K
JAHP, npu HaciemoBaHMM HMYIIECTBO YMEpIIETro (HACIEICTBO, HACJEACTBEHHOE
MMYIIECTBO) TMEPEXOAUT K JAPYrUM JIMIAM B TMOPSAJIKE YHUBEPCAIBHOIO
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