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OcHoBHOe MecTO KOHCTUTYLIMOHHOTO IpaBa B OTPaci€BOM CHCTEME IpaBa
BBIJICIISIETCA €T0 OCHOBHBIM HCTOYHUKOM — KoHctuTymmen rocynapctsa. OnHaKo B
NOCJIEIHUE JECATWIETHS WAes MNpeodsajaHus MEXIyHApOJAHOrOo TMpaBa HaJ
HAllMOHAJIbHBIM 3aKOHOTBOPYECTBOM BCE OOJIbIIE MPOHUKAET B KOHCTUTYIMOHHOE
HOPMOTBOPUYECTBO JIEMOKPATHUYECKHUX MPABOBBIX FOCYIAPCTB. B paziuuHbIX CTpaHax
MOAXOJbl K MOHUMAaHUIO B3aWMOCBSI3M HAIIMOHAIBHOTO M MEKIYHAapOJHOTO IpaBa
KapJIMHAJIBHO OTJINYAOTCS.

AHanu3 AeNCTBYIOMIMX KOHCTUTYIHMM 3apyOeKHBIX CTpPaH CBUJETEIHCTBYET O
TOM, YTO €CTh TPU Pa3HbIX MOJXOJla K PEIICHUIO 3TOW mpodsieMbl. OHA KaTeropus
KoHcTuTylIMM CcOXpaHsieT MNPUOPUTET HAMOHAIBHOIO 3aKOHOJATEIbCTBA HAaJ
HOPMaMH MEXIYHApOJHBIX JOTOBOPOB. B OCHOBHOM, 3TO Tak Ha3bIBaeMas «cTapas
KOHCTUTYLUS», HanpuMmep, Koncturynus HopBeruu, B KOTOpOl TOBOPHUTCS, YTO B
HEJSAX COXPAHEHUSI MEXTYHAPOHOTO MUPA, 0€30MaCHOCTH U COTPYTHUYECTBA MEKITY
ctpanamu, CTOPTUHT (HOPBEXCKUW MapiaaMeHT) OOJBIITMHCTBOM B TPHU UYETBEPTH
rojIOCOB BIIPaB€ J1aTh COIJIaCM€ Ha TNepeAady HPUHYAUTEIbHBIX MOTHOMOYHIA
MEXIYHApPOJHOW OpraHu3aluu, B JeITeNbHOCTH KoTopod HopBerus npuHumaer
yuyactue. Ho B HEKOTOpBIX OCHOBHBIX 3aKOHax mpeodsazaer Ipyrol MOIXO/,
HarpuMmep, B JlaHuu aJ1si IpUHATHS 3aKOHOB 10 BBIIIIEYKa3aHHBIM BOIIPOCaM TpeOyeTcs
OONBIIMHCTBO B 5/6 TOJMOCOB OT 00mero uwuciaa ydacTHUKOB DojbkeTuHra
(omHOTMANAaTHEIN apiaaMeHT JlaHuu, KOTOPBI cocToUT U3 179 nenmyraroB, n30paHHBIX
Ha 4 rozaa).
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B oaTux cTpaHax mnociie 3aKIYEHHs MEXAYHApPOJHOTO JIOrOBOpA €ro
MOJIOKEHUS JIJIsl BCTYIUICHUS B CHITY TPEOYIOT MPUHATUS 0coOoro 3akoHa [lapiamenTa.
B apyroit kareropun KoHCTUTYLHI YCTaHOBJIEH PaBHBIA CTaTyC MEXIYHAPOIHBIX
noroBopoB. Ilo »Tomy mnpuHmmny otka3biBaercss oTr Konctutynum I[lonemia.
Hcrounnkom crarytHoro mnpasa PecnyOnmuku Ilomemm sBisttorcs: KoHcTuTynws,
3aKOHBI, paTUPHUIIMPOBAHHBIC MEXIYHAPOIHBIE IOTOBOPHI.

B tpetpio kareropuio KOHCTUTYIIMH BXOZST: 3aIMINAIONINE OOIICTIPUHSITHIC
OPUHLHUIBl MEXJIYHAPOJHOTO MpaBa M HOPMBbI MEXKAYHAPOIHBIX JIOTOBOPOB HAaJ
HAallMOHAJIBHBIM 3aKOHOAATENbCTBOM. CloJla BXOAST MHOTHE OCHOBHBIE 3aKOHHBI,
NPUHATBIE B TOCJIEBOCHHBIA Mepuoj, Hampumep, B DenepatuBHoi PecmyOmimke
I'epmanuu — CraThs 25, rae yka3zaHo, UTO OOIIETIPU3HAHHBIE HOPMBI MEKIYHAPOHOTO
npaBa SBISIIOTCA HEOThEMJIEMON 4YacThlo (eaepanbHOro mnpasa. OHM HUMEIOT
MPEMMYILECTBEHHYIO CHJIYy HaJ 3aKOHAMHM U HalpsMyl0 CcO3/JaBaTh IpaBa H
00s3aHHOCTH JIJIsl IPOXKUBAIOIIMX Ha TeppuTopun Deaepannm.

MO>XHO OTMETUTBH, YTO OCHOBHBIM BONPOCOM B paMKax MPUOPUTETA HOPM
HallMOHAJIBHOTO IpaBa HAJ  MEXKJIyHapOAHO-NIPABOBBIMU  aKTaMH  SIBJISIETCS
IIPUBEJCHUE HAlMOHAIBHBIX IPABOBBIX HOPM B COOTBETCTBHE C MEKIYHAPOIHOU
[IPaBOBOM CUCTEMOM.

['ocynapcTBo, B3siBIIee Ha ceOst 0043aTENbCTBO COOJIOIATh U JOOPOCOBECTHO
BBITNIOJIHATH MEKyHAPOAHBIE TPABOBBIE AKTHI, JTOJHKHO IPUBECTH CBOE HALIMOHAIBHOE
3aKOHOJIATEIBCTBO B COOTBETCTBUE C MEXJIYHAapOJAHBIM TpaBoM. Bce cyObeKTsl
HaIIMOHAJIBHOTO TIpaBa JOJKHBI CIIOCOOCTBOBATH A(DPEKTUBHOMY HCIOIB30BAHUIO
MEXIyHapOJAHOIO IpaBa rOCYAApCTBOM U JOOPOCOBECTHOMY BBIMIOJHEHHUIO CBOMX
MEXTOCYyAapCTBEHHBIX 00s13aHHOCTEN. Bee mocnenytonme neicTBUs ’TUX CyOBEKTOB
JOJDKHBI COOTBETCTBOBATH HOPMaM MEXIYHAapOIHOTO IPaBa.

Takum o0Opa3oM, 3aKOHOAATENb MPUHHUMAET MEPbl 1O COOTBETCTBHUIO
HallMOHAJIBHOTO TpaBa C MEXKIYHAPOAHBIM TpaBoM. I[lpuyeM 3TO MOXKHO
paccMaTpUBaTh HE TOJBKO KaK MPaBo, HO M KaK 00513aHHOCTh TOCY/AapCTBA.

B wactHOCTH, 3TO cinemyeT u3 npeamOyibl BeHCkOl KOHBEHUMH O TpaBe
MEKJIYHAPOJHBIX JOroBOpoB oT 23 Mag 1969 roma, B KOTOpoil OTMeuaercs
BO3pAaCTaroIllee 3HAYECHHE JOTOBOPOB KAK HMCTOYHMKA MEXKIYHAPOAHOrO IpaBa U
CpElICTBa Pa3BUTUS MUPHOTO COTPYIHUYECTBA MEXKIY CTpAaHAMH, HE3ABUCUMO OT UX
paznnunii. KOHCTUTYIIMOHHBIE M COLMATbHBIE CUCTEMBI 3asBIIAIOT, YTO KOAU(DUKALINS
U MPOTPECCUBHOE Pa3BUTHE TMpaBa JAOrOBOPOB OyAET COCOOCTBOBATH JOCTUKEHUIO
1enen, U3I0KeHHBIX B YcrtaBe Opranuzanuu OObenuHeHHBbIX Haruii, a MMeHHO
MO/JIEPKAHUI0 MEXKIYHAPOIHOTO MUpPA U 0€30MACHOCTH, PA3BUTHIO JPYKECTBEHHBIX
OTHOLIEHUI MEXIY HapOJaMU U UX COTPYJHUYECTBY APYT C IPYTrOM.
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B nynkre 4 crateu 15 Kouctutynmuu Poccuiickoii ®@eneparuun 1993 r.
3aKperieHo 001llee MPaBUIO O TOM, YTO «OOIIENpPU3HAHHBIC MPUHIUIBI U HOPMBI
MEXIYHApOJHOTO MpaBa M MEXIyHapoJHble T0ToBOpHl Poccuiickoit denepanuu
SBJISIFOTCSI HEOTHEMJIEMOM YaCThIO €€ TIPABOBOM CUCTEMBI.

Cy11ecTBYIOT MOJIENI KOHCTUTYIMM, B KOTOPBIX YacTh HAI[MOHAIBHOTO 3aKOHA
WIM  HAMOHAJBHOM  NpPaBOBOM  CUCTEMBI  pacCMaTpUBaeTCAd  TOJBKO  Kak
MEXIYHApPOIHbIE JIOTOBOPBL. DTO MPEIyCMOTpeHOo, HanpuMep, Konctutynueit CIIA
(ctates 6), Aprentunsbl (ctaths 31), bonrapuu (ctates 5), Benecyansl (ctatbs 128),
Erunta (crares 151), Keipreizcrana (cratbs 12), JIutesel (ctaths 138), Hunepmanmos
(cratesa 93), Pymbiauu (craths 10), Beitnapuu (cratbs 113), FOrocnaBuu (cratbs
124), Slnonumn (ctatbs 98). Takke HM3BECTHBI CiIy4ad, KOIJIa ITOJIOKEHHUS OBLIH
MPUHATHI TOJIBKO B OTHOIIEHUH HOPM OOBIYHOTO MEXIyHApOHOTO Mpasa. [Ipumepom
ATOTO SIBJISIIOTCS. KOHCTUTYIIMOHHBIE TMOJOXKeHUsT ABcTpuu (ctathst 9), Benrpum
(ctatesa 7), Upnannuu (ctaths 29), Comanu (ctatbs 19), Octonuu (ctaths 3).

OOHOBpPEMEHHO Ha YpPOBHE OCHOBHOI'O 3aKOHAa K HOpMaM MEXIYyHApPOJHBIX
JIOTOBOPOB ObllIa 3aKperuieHa BO3MOXKHOCTH JICHCTBOBAaTh B KAadeCTBE PETyIATOpa
oOmiecTBeHHbIX OTHoleHud B Poccun. bonee Toro, B crpaHe oOuienpu3HaH
MPUOPUTET HOPM MEKAYHAPOTHOTO «IOTOBOPHOIO» IMpaBa HaJ COOTBETCTBYIOIIUMH
HOpPMAaMH BHYTPEHHETO MPaBa B CIIy4yae UX KOJUTU3HH.

BriieynoMsHyThie TPUHIIUIIBI YHUBEPCATIbHBI, TOCKOJIBKY COCTABIISIOT OCHOBY
MEKTyHApOIHOTO MpaBomnopsiaka. OHU 0XBaThIBAIOT KaK TPAIUIIMOHHbBIC, TAK U HOBBIC
00JIaCTH MEXITYHAPOJHBIX OTHOIIEHUH, ONpeAeisis HalpaBICHUEe U MEXIyHapOIHO-
MIPAaBOBOr0 peryiupoBaHusi B 1eaoM. CcbUlka Ha MEXKIYHApOIHBIE JTOTOBOPHI U
OOIIENPUHATHIE HOPMBI MEXKIYHApOAHOTO TMpaBa — B psAle JPYrUX cTaren
Koncturynuumu.

B Poccuiickoii ®@enepanvii  BONPOCHl 3aKJIIOYEHHS JIOTOBOPOB Hapsly C
HOpMaMH MEXIYHApOJHOro mpaBa perynupytorca @DenepanbHbiM 3aKoHOM «O
MEXIyHapoaHbIX gnoroBopax Poccumiickonn ®enepaunm» Ne 101-0310. Ilog
MEKIYHAPOIHBIM JOTOBOPOM ITOHMMAETCS JIOTOBOP, 3aKIIOUEHHBIM Poccuiickon
denepanyel ¢ ”HOCTPAHHBIM FOCYJAPCTBOM (TOCYIapCTBAMM ) HITHA C MEXKIYHAPOTHON
OpraHu3alueil B MHCHbMEHHOW (opMe, PEryUpyeMbIi MEXKIyHApOIHBIM IPABOM
(cratbs 2 @enepanbHoro 3akoHa Ne 101). Parudukanus MexTyHapOIHBIX JOTOBOPOB
ocymiecTBisieTcss B dopme denepanpbHoro 3akona (ct. 14 denepalbHOrO 3aKOHA
Ne 101).

[TpuopuTeT MeXKTyHAPOIHBIX HOPM TPUMEHSIETCS TOJIBKO K OOBIYHBIM 3aKOHAM,
HO HE K KOHCTUTYIHOHHBIM HOpMaM. Opra"bl TOCYJAapCTBEHHOM BJIACTH H
JIOJKHOCTHBIE JIMIA HE MOTYT 3aKJIF04aTh JIOTOBOPHI, MpoTuBopeyaiue Koncturyumn
Poccniickon @enepanuu. Ecin Takoe COrIalieHUe 3aKJIF0YEHO0, TO BCTYNAOT B CUILY
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KOHCTUTYLIMOHHBIE HOpPMBI, B IIPOTUBHOM CJIy4a€ paBHOCWJIBHO OTPULIAHUIO
roCy/1apCTBEHHOI'O CyBEpeHUTETa. B 3TOM cuTyannn Hen30€:XKHO BO3HUKAET BOIPOC O
COOTHOLIEHUH HOpM KOHCTUTYILIMU M MEKIYHApPOJHOTO IIpaBa.

TakuM 00pa3oM, MeXIyHapOJHBIE JOTOBOPbI POCCHMCKOW CHCTEMbI IpaBa
MMEIOT TOAYMHEHHOE TIOJIO)KEHHE [0 OTHOIICHHI0 K HopMaM KoHCTUTynuu
Poccuniickonn ®@enepannn, a B Ciaydae KOJUIM3UMUA Mexay Hopmamu KoHcTuTynnu u
HOpPMaMH MEXIYHAapOJHOTO JOroBOopa — MPUOPUTETOM CTaBUTCA IO HOPMaM
Koncruryuuu PO.
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