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B crarbe mpoananusupoBaHo 3akoHonaTenbcTBO [loneukoit Haponnoit PecnyOnuku B
o0yacTy 3alUThl TPAXAAHCKUX MpaB (U3MUECKUX JIUI[ B TPAXKIAHCKOM CYAOIPOU3BOJICTBE, B
4acTHOCTH paccMoTpenbl HopMbl Konctutyumn [onemkoit Hapomuoit PecnyOnuku wu
I'paxxnanckoro koaekca Jloneukoit Hapoanoit Pecriybmuku ot 13.12.2019 rona, Bcrynatomero B
cuty 01.07.2020r. Otmewaercs, 4yTO OCOOYI0 aKTYaJbHOCTh JaHHbIE IPABOOTHOLICHUS
MpHOOpETaloT B YCIOBUSAX MNpuHATUS HoBoro ['paxmanckoro koaekca Jlonenkoit Hapomnoit
PecnyOGnuku, B KOTOpOM Ha 3aKOHOJIATEILHOM YPOBHE 32 (PU3MUECKUMU JIMIIAMU 3aKPETUICH Pl
JUYHBIX HEUMYILIECTBEHHBIX IPaB, a TaKXKe pealn3auuu HuX 3amuthl. CaenaH BbIBOJA, YTO
3aKperuieHne Ha ypoBHe ['paxmanckoro konekca Jloneuxoit Haponnoit PecnyGnuku
HEOTHEMJIEMBIX JIMYHBIX HEMMYIIECTBEHHBIX MpaB (U3MUYECKUX JIMI[ CTAlO CYIIECTBEHHBIM
BKJIQJIOM B MPOILIECC YJIYYIIEHUs JCHCTBYIOIIETO Ipa)KAaHCKOTO 3aKOHOJATeNbcTBa J[oHenkoi
Haponanoii Pecriy0nuku, mpuBeaeHUS €T0 B COOTBETCTBUE C MEKTYHAPOIHBIMU HOPMaMH.

KuioueBblie ci10Ba: 3amura rpakKJaHCKUX MpaB, GU3MUECKHUE JIUIA, UMYIIECTBCHHBIC U
HEUMYIIECTBEHHBIE MPABA, IPAXKIAHCKOE CYJONPOU3BOICTBO.

PERSPECTIVE FOR THE DEVELOPMENT OF THE DONETSK PEOPLE’S
REPUBLIC LAWS ON THE PROTECTION OF CIVIL RIGHTS OF INDIVIDUALS IN
CIVIL PROCEEDINGS

The article analyzes the legislation of the Donetsk People’s Republic in the sphere of the
protection of the civil rights of individuals in civil proceedings, in particular the norms of the
Constitution of the Donetsk People’s Republic and the Civil Code of the Donetsk People’s
Republic of December 13, 2019, which comes into force on July 1, 2020. There is noted that
these relationships are of particular relevance in the context of the adoption of the new Civil
Code of the Donetsk People’s Republic in which at the legislative level for individuals secured a
number of personal non-property rights as well as the implementation of their protection. There
is concluded that the consolidation at the level of the Civil Code of the Donetsk People’s
Republic of the inalienable personal non-property rights of individuals became a significant
contribution to the process of improving the current civil legislation of the Donetsk People’s
Republic alignment it with international standards.

Key words: protection of civil rights, individuals, property and non-property rights, civil
proceedings.

IMocTanoBka mpo0JieMbl B 00IEM BH/E M €€ CBSI3b C BA)KHBIMH HAYYHBIMHM WJIH
npakTuyeckumu 3aaanusimu. B Jlowenkoit Hapognoit Pecnybnmuke (mamee — JIHP)
MPOJIOIKAETCS MPOIIECC MOCTPOCHHSI TIPABOBOTO TOCYIAPCTBA, B YCIOBHSIX KOTOPOTO OJHOU W3
rapaHTUii TpaB W CBOOOJ YYaCTHUKOB TPAXKAAHCKUX OTHOIICHUH SBISETCS HaJJIeKaIas
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Jonenkoit Haponnoit PecnyOumkm o0 3ammre rpakIaHCKHX IpaB

[IpaBoOBas 3alllUTa rpakJaHcKuX mpaB. [IoTpeOHOCTH 3alIMTHI TPAXKIAHCKUX MPaB U MHTEPECOB
BO3HMKAaeT B TE€X Cilydasx, KOTJa 3TH IIpaBa OCIApHUBAalOTCAd WM Hapymarorca. B JIHP
¢usnueckue nuua (paBHO Kak M IOPUIUYECKHE) SBISIOTCS YYaCTHHUKAMU T'PaskKIaHCKHUX
MPaBOOTHOLIECHUHN, CaMOCTOATENbHO PACHOPSKAIOTCS  KOHCTUTYLIMOHHBIMH — IIpaBaMu U
cBoOoZaMM, B TOM 4YHCJIE U TpPaBOM Ha 3alluTy. B ciydae HEBBINOTHEHUS, HECOOIIOICHUS
3aKpeIUIEHHBIX B 3aKOHOAATENbCTBE IMPaB U MHTEPECOB (DU3MUECKOTO JIMIA OCYIIECTBISIETCS
IIpaBOHApYIIEHHE, KOTOpoe, Oyayuu IOpUANYecKUM (aKkTOM, CO3/1aeT 3a cO0OM ompenereHHbIe
MOCJENCTBUS Ui Hapymurtens. B cioydae HapylmieHMss WX TpaB M HMHTEPECOB UM
MPEIOCTABIISETCS. BO3MOXHOCTh OOPaTUTHCS 32 3alUTON B KOMIIETEHTHBIE opraHbl. OJTHAKO 3TH
MOCJIC/ICTBUSL MOTYT HACTYIUTh TOJBKO MPU HAIMYUU YETKUX IOPUIUYECKUX MEXaHU3MOB,
obecrnieunBasi pealbHYIO 3alllUTy 3aKOHHBIX MTPaB U UHTEPECOB.

AHaJM3 MOCJIeJHUX HCCJIeJOBAHWH U NYyOJMKAUMii, B KOTOPbIX HA4YaTO pelleHHe
AAHHOH MPo0JIeMbl U HA KOTOPbIE ONMPAETCHA ABTOP. AHAINU3 MOCIEAHUX HCCIEAOBAHUN U
nyOnMKanuil, KacaroIMXCsS pacCMaTpUBAacMbIX B CTaTbe€ IPABOOTHOILEHUM, JEMOHCTPUPYET
OTCYTCTBHE ONPEICICHUS MOHATHS «3allUTa TPAKIAHCKUX MpaB (PU3NYECKUX JHID, OJHAKO
CO3/IaHHBIE Hay4HbIe paboTHI, MO OOJBIICH YacTH, CKOHIICHTPUPOBAaHBI Ha aHAIU3€ OOIIMX
MOHSTHM, TAKMX KaK: «3allliTa TPaKIAHCKUX MPaB», «3allUTa CyOBEKTUBHBIX MPaBy, «3alluTa
JUYHBIX HEUMYIIECTBEHHBIX MpaB» U JAp. TEOpeTHYEeCKOM M METOJO0JOTUYECKOW OCHOBOM
JAHHOW CTaThU CTAJIM Hay4dHble HAPAOOTKH YYEHBIX-IMBUINCTOB, a uMeHHO: O.H. EpMonoBoii,
10.K. Toncroro, M.B. CamoiinoBoii u nip.

B cBoeii aucceprannonnoii pabore O.H. EpMonoBa oTHOCHT 3alIMTY TpaXKAaHCKUX MpPaB
K OJHOM M3 BaXHEHIIMX KAaTETOPHUH TEOPUU TPAXKIAAHCKOTO M I'PAXKIAHCKO-IIPOLECCYaIbHOIO
npaBa, YSICHEHHE KOTOPO He0OXOIMMO B IENSIX AaNbHEHIIEr0 aHaIu3a rpaskJaHCKO-TIPABOBBIX
CaHKUMH, MEXaHW3Ma HUX pealu3alud M JPYrHuX BOMNPOCOB, BO3HUKAIOIIUX B CBSI3U C
HapylIeHHeM rpaxkaaHckux mpas [1, c. 69]. JloctaTrouHo pacnpocTpaHeHHBIM B cepe 3auiuThl
rpaxknanckux tmpaB sBisiercss MHenue HO.K. Tomcroro, yTBepikmaromiero, uTo 3amliura
TPAKJIAHCKUX TMPAB OCYIIECTBIISIETCS IMyTEM NPUMEHEHUs MPETyCMOTPEHHBIX T'PaXIaHCKUM
3aKOHOJATENFCTBOM CIIOCOOOB 3alllUThI, TOJ KOTOPBIMHU CIEAYyeT MOHUMAaTh YCTAaHOBICHHBIC B
3aKOHE MaTepUaJbHO IPABOBHIE MEPhl MPUHYIAUTEIBHOTO XapakTepa, MOCPEICTBOM KOTOPBIX
MPOUCXOAUT BOCCTAHOBJIEHWE HAPYLIEHHBIX WJIM OCIApUBAeMbIX MpaB M BO3JCHCTBHE HaA
npaBoHapymuTenst  [2, c.244]. P.b.lllumka paccmarpuBaer 3ammTy CyOBEKTHBHOTO
TPaKJIAHCKOTO TIpaBa KaK JEATEIbHOCTh BIAJENblia MPAB WIM YINOIHOMOYEHHBIX OPraHOB IO
INPUMEHEHHIO TPABOOXPAHUTEIBHBIX MEp IOCYIapCTBEHHO-NPUHYAUTEIBHOTO Xapakrepa (Mmep
OTBETCTBEHHOCTH, MEphI 3allMUThl), HAMpPABJICHHbIX Ha TMPU3HAHUE WJIH BOCCTAHOBIICHUE
HapyIIEHHOTO CYOBEKTHBHOI'O TIpaBa, KOTOpas peaqu3yeTcsi B paMKaxX TOJbKO OXpPaHHBIX
npaBooTHoIIeHUH [3, ¢. 8.

Takum oOpa3oM, K OCHOBHBIM KPUTEPHSAM, TMPHUCYIIUM JIAHHOMY HWHCTUTYTY
TPaXTAHCKOTO TMpaBa, MOKHO OTHECTU: (PaKT HAPYIICHUS MpPaBa; BO3SMOKHOCTh BOCCTAHOBIICHUS
HapYyIIEHHBIX MPaB; YCTPAHEHHE MOCIEACTBUI HENPABOMEPHBIX JICHCTBHIA.

Uto ke Kacaercs CYIIECTBOBAHUS B TEOPUU TPAXKIAHCKOIO TMpaBa OIPEIACICHUS
MMYIIECTBEHHBIX W JMYHBIX HEHWMYIIECTBEHHBIX IIpaB, TO HEOOXOIWMO OTMETUTh, YTO Ha
CEroJlHsd CpelMd YUYEHBIX-NPABOBEJOB HET €IMHOTO0 MHEHHS OTHOCHUTENIBHO JaHHOTO MOHSTHSI.
Tak, B HaydyHOH JIUTEpaType COJNEPKUTCA OIPEIACICHUE, COTJIACHO KOTOPOMY JIMYHBIE
HEUMYIIECTBEHHBIE MpaBa — 3TO a0COMIOTHBIE CYOBEKTHBHBIC MpaBa, KOTOPHIE MPHUHAJJIEKAT
buznyeckoMy JHILY, SIBISIIOTCS HEOTHEMJIEMBIMH OT HEro, HE HMEIOT 3HKOHOMUYECKOTO
COJIepXaHusl, BJIAJCIOT CBONCTBOM HMHAMBHUIAYaJbHOIO JIHMIA, KOTOPbl€ BO3HHMKAIOT y HErO OT
poXIeHus (WK TI0 3aKOHY) U IPHUHAIICKAT eMy MMoKu3HeHHo [4, ¢. 110].

Hccnenyst cucreMy TMYHBIX HEMMYIIECTBEHHBIX MpaB (U3MUECKUX JIMIl B TPAXKITaHCKOM
npase, H.O. JlaBeiioBa gana onpezaenenne: «JIMYHBIM HEMMYIIIECTBEHHBIM MPABOM (DU3UIECKOTO
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JMLA SBISETCA JIMYHOE, aOCONIIOTHOE, MOXHM3HEHHOE IIPAaBO, HE HMMEIOLIEe HUMYLIECTBEHHOIO
SKBUBAJICHTA, OOBEKTOM KOTOPOTO SIBIISIIOTCS HEMaTepHallbHBIC (JlyXOBHBIE) OJiara, MpuUCyIIHe
BCEM U Ka)XJJOMYy HE3aBUCHMO OT APYTHX MpaB, U BOZHUKAET OT POXKJIEHHS WU 110 3aKOHY M He
otuyxmaercsy» [5, c. 34].

T.B. TpopumoBa B cBoeil paboTe yka3blBaeT, YTO B JOKTPUHE IPaKJaHCKOIo IpaBa
JUINTEIbHOE BpPEMsI TOCIHOJCTBOBAJA TOYKA 3PEHMSI, COIJIACHO KOTOPOM HEUMYIIECTBEHHbBIE
MHTEPECHI HE MOJIEKAIN 3aILUTe TPakJaHCKO-TIPAaBOBBIMH CPEJCTBAMU. ABTOP YKa3bIBAa€T, YTO
apryMEHTOM TaKOW TO3HMIMU BBICTYNAIM CJEIylomue JBa (akropa: BO-TIEPBBIX, 3TO
HEBO3MOXHOCTh JICHE)KHOM OLIEHKHM HeMaTepHallbHBIX OJar; BO-BTOPBIX, 3TO HEBO3MOXHOCTb
BOCCTAHOBJICHHUS OOJBIIMHCTBA JIMYHBIX HEUMYIIECTBEHHBIX IpPaB B CIIydyae UX HapyIICHUS
[6, c.111]. BcrmeactBue 53TOro 3ammuTa HeMaTepUalbHBIX  ONar  OCYIIECTBISUIACh
aJIMMHHUCTPAaTUBHBIM U YIOJOBHBIM IpaBOM. B HacTosiiee Bpems, ¢ y4eTOM TEKYIIEro pa3BUTH
OOIIIECTBEHHOTO CTPOsi, BOIPOC 3alIUThl HEMaTepUANIbHBIX OJylar peryiupyercs HOpMaMu
I'pasxnanckoro konekca.

B cBsi3M ¢ aKTyanbHOCTBIO JaHHBIX BOIPOCOB, UX MCCiIE€OBaHUE OyleT HE MOJHBIM 0e3
paccMOTpEeHMUsT OTIEIbHBIX HOpPM HOBOro ['paxnaHckoro kozekca Jloneukoit Hapognoit
PecniyGnuku ot 13 nekadps 2019 r. (Bcrynatomiero B cuiy 01.07.2020 roga) (nanee — 'K JTHP)
[7] n Koncturynuu Jonenkoit Hapoanoit Peciy6nuku ot 14.05.2014 r. (nanee — Koncruryuus
JHP) [8].

Hepemennbie paHee 4actu o0meil npo0JjieMbl, KOTOPbIM MOCBSIIAETCS
0003HaYeHHasi cTaTbs. Bonpocs! 3aKThl IpakJaHCKUX MPaB (PU3MUYECKUX JIUL B TPAKIAHCKOM
CYJOIIPOU3BOJICTBE SIBJIAIOTCS KpalHE aKTyaJbHbIMM, ITOCKOJIbKY OTCYTCTBHE HAJJIEKaIEro
IIPAaBOBOTI'O PErYJIMPOBAaHUS JTaHHOTO BOIPOCAa B TPaKJAHCKOM 3aKOHOJATENIBCTBE IOPOXKIAET
MHOr0 MpoOJeM MpH NPUMEHEHHH NPETyCMOTPEHHBIX B TIPaKJaHCKOM 3aKOHOJATENbCTBE
CIOCOOOB 3alllUThl, B OOJBIIMHCTBE CIIy4aeB JHUIIAET HUX 3(P(PEKTUBHOCTH U CYIIECTBEHHO
3aTpyJHSET OCYILIECTBICHHE CYIOM 3alllUThl HAPYLUIEHHBIX TPaKJAHCKUX IpaB yYaCTHHUKOB
CIOPHBIX IpaBoOTHOLIeHnH. HeoObXxoaumo cienars akleHT Ha TOM, YTO OCOOYI0 aKTyaJlbHOCTh
BOMPOCHI 3allUTHl TPAKAAHCKUX MpaB (U3MUECKUX JIMIl B T'PAXTAHCKOM CYIONPOU3BOJICTBE
MpUOOPETAIOT B YCIOBUAX NMPUHATUS HOBoro ['paxaanckoro koaekca JIHP ot 13 nexabps 2019
rojia, B KOTOPOM Ha 3aKOHOJATeJIbHOM YPOBHE 32 (U3NUECKUMHU JIMIIAMU 3aKPEIJIEH P JIMUHBIX
HEUMYIIECTBEHHBIX MPaB, a TAK)KE peaiu3alis UX 3alluThl.

®opMyJHMpOBKa NeJedl crarbH. llenpr0 NaHHOW CTaTbu  ABIAETCA  U3Y4YCHHUE
CIIO)KMBIIMXCS B HayKe TpPakJaHCKOIO IpaBa IMOAXOAOB YYEHBIX K OIpPEIEICHHUIO MOHSITHS

«GalUTa TPaXJAaHCKUX TMpaB (U3NYECKUX JIML», €ro IMpPaBOBOW MNPHUPOJbI, H3Yy4YEeHHE %> -
rpaxxaHcKoro 3akoHoxatensctBa JIHP, perynupyiomero naHHOro BHJa NPaBOOTHOWICHHSA, a |  §
TaKXe PacCCMOTPEHHE 3aMEHbl HEHAJIE)KAIEer0 OTBETUYMKA B TPAKJAHCKOM CYIONPOU3BOJCTBE |5 =
IIPU PACCMOTPEHUH JI€JI, CBA3AHHBIX C 3aLIUTON I'pakIaHCKUX MpaB (GU3MUECKUX JIULL. SIS

H3i05keHNe OCHOBHOIO MaTepHala HCCJICJOBAHMSA € TMOJHBIM 000CHOBaHHEM E E(
MOJIY4YeHHBIX HAay4YHbIX pe3yJjbTaroB. Ha cerognsmmnuil ness B JIHP npuHATEI HOpMaTuBHO- i‘ =
IPaBOBbIE aKThl, B KOTOPBHIX ITIABHOM LEHHOCTBIO PECIyOIMKU OOBSBIECH YENOBEK, 3aKPEIJICHO |3 E
00JIbIIOE KOJMYECTBO JIMYHBIX MpaB U CBOOOJ, MPEAYCMOTPEH MEXaHHW3M M TapaHTHUU HX E §

8

ocymiecTBieHUss M 3amuThl. Cpeid TakuX aKTOB TMPEXIE BCEro HEOOXOIMMO BBIIEIUTh
Koncturymuto JIHP — ocHOBHOW 3akoH ToCyaapcTBa, KOTOPBIM 3ajoKeH (yHIaMEHT
IIOCTPOEHHUS IEMOKPATUYECKOIr0 MPAaBOBOr0 COLMAIIBHOIO IOCY1apCTBA U 3aKPEIJIEHbI OCHOBHBIE
npaBa M 00s3aHHOCTH JUL. Takke BaKHO OTMETUTh, uTo mpuHsAtue 13 nexadbps 2019 roma I'K
JJHP crajo ogHMM U3 pellaronuX M INEPCHEKTUBHBIX ILIArOB OTHOCUTEJIBHO IPU3HAHUS U
YETKOI'0 3aKpeIyIeHUs 32 GPU3NUECKUMU JIMIAMHU PsJIa JUYHBIX HEUMYIIECTBEHHBIX IIPaB, a TAKKE
peanu3anyy UX 3alUThIL.
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[Ipenmetom perynupoBanust HoBoro 'K JIHP sBnsitoTCs MMyIIECTBEHHBIE W JIMYHbBIC
HEUMYIECTBEHHbIE  OTHOILIEHUS, OCHOBAaHHbIE Ha pPaBEHCTBE, AaBTOHOMHHM BOJIM U
UMYIIECTBEHHON caMocTosTenbHOoCcTH ydacTHUKOB (cT.2 'K JIHP) [7]. OObekTOoM maHHBIX
IIPABOOTHOLIEHUH ABJIAIOTCS UMYILECTBEHHBIE U JIMUHbIE HEUMYILIECTBEHHBIE IIPABa.

I'paxxnanckue niam Tu4HBIC MpaBa rpaxaannHa B JJHP monb3yroTcs ocobeHHOM 3amuToit
3akononatens. Ha kaxmoro uenoBeka B Jloneukoit Hapoanoit PecyOnuke pacmpocTtpansiercs
koHcTUTyIMoHHass HopMa (cT. 3 Koncrurynuu JIHP), cormacHo KoTOpoO#i YenoBek, ero mnpasa u
CBOOO/IBI SIBJIAIOTCS BBICHICH IIEHHOCTHIO. [IpH3HaHMe, coOMIOIeHNe U 3allUTa MpaB U CBOOOT
YeJIOBeKa W TpaKJIaHWHA SIBISAIOTCS o0s3aHHOCTBIO [loHenkod Hapomuoit PecmyOmmku, ee
rOCYJapCTBEHHBIX OPraHOB U JOJDKHOCTHBIX JUIl. ['ocymapcTBo obecrednBaeT MOTEPIIEBLIMM
JOCTYT K MPaBOCYIUIO U KOMIICHCALIUIO IPUYMHEHHOTO yiiepoa [8].

amuty rpaxaaHckux npas B JIHP xapakrtepuszyer M TO, YTO OHU HEOTUYKIAEMBI,
ocymiecTBIsitores cornacHo nonoxkenusM ['K JIHP, Ha ocHoBe mpuHIMna 1o0OpOCOBECTHOCTH U
NPUHIUIIOB IpakaaHCcKoro mpasa (4. 3 cr. 1; 4. 2 ¢1. 2; 4. 5 c1. 11). B coorBercTBUM C 1. 2 CT. 2
'K JHP nHeoruyxmaemble mpaBa M CBOOOABI UElIOBEKa W JAPyrue HeMarepHalbHble Olara
3allMIIAI0TCs TPaX/IaHCKUM 3aKOHO/1aTeIbCTBOM, €CJIM MHOE HE NMPOUCTEKAET U3 CYLIECTBA ITUX
HemarepuanbHbiXx Onar. CormacHo u. 1. cr. 38 Koncrutynuu JIHP, kaxnomy uyenoBeky u
rpaXXAaHUHY TapaHTHUPYETCS TOCYJapCTBEHHas 3aluTa npaB U cBoOoxa. Y. 2 naHHOM crarbu
3aKpeIJIeHO MpaBO KaKIOro 3allMIaTh CBOM MpaBa U CBOOOABI BCEMH crocobaMu, HeE
3aMpenieHHbIMU 3aKOHOM (4. 2 cT. 38). OIHUM U3 TakuX CIOCOOOB SBISETCS CyAeOHas 3aluTa.
[apanTtun cyneOHOI 3amMThl IpaB M CBOOOJ YelOBEKAa M TpakJaHUMHa orpeneieHsl B cT. 39
Koncturynun JAHP  (nmeiictByromas pemakuuss Ha 11.01.2018 r.), rnme 3akpemseHo
JIEMOKPAaTUYeCKOe TMOJI0KEHNE O TOM, YTO «KaXJI0My IapaHTUpyeTcs cyaeOHas 3alluTa ero mnpas
u cBoboa» (4.1 ct.39). B cooTBercTBUM C 4.2 MaHHOW CTaThbU pEHICHUS U ACUCTBUS (WU
Oe3/eficTBIE) OpraHoB TOCYJapCTBEHHOM BIIACTH, OPTraHOB MECTHOTO CaMOYIpPaBJIECHHUS,
OOLIECTBEHHBIX 0OBbEIMHEHUH U JIOJKHOCTHBIX JIMIL MOTYT OBITh 00XasloBaHbl B cyje. Takxke B
JIHP HUKTO He MOXKET OBbITh JIMILIEH MpaBa Ha paCCMOTPEHHE €ro Jieia B TOM CYJE U TEM CYAbEH,
K MOJCYTHOCTH KOTOPBIX OHO OTHECEHO 3aKOHOM (cT. 40 Koncturyuu J[HP).

Ocy1iecTBiieHHE TPAKIAHCKUX MpaB (PU3NYECKUX U IOPUAWYECKUX JIUL MPOUCXOIUT Ha
ocHoBanuu cT. 10 'K JIHP, rne ykassiBaeTcs, 4To GU3NYECKUE U IOPUIHMUECKHUE JIUIA [0 CBOEMY
YCMOTPEHHMIO OCYIIECTBISAIOT TNpUHAMJIEKAIME WM TpakIaHCKuUEe mpaBa. B ciaywyae oTkasza
(GU3NYECKUX U IOPUINYECKUX JIMIl OT OCYILECTBIICHUS MPUHAIIEKAIIUX UM IIpaB, COIJIACHO 4. 2
JAHHOW CTaThU, MX IpaBa HE MPEKpallaloTCs, 3a MCKIIOUYEHHEM CIy4yaeB, IPeayCMOTPEHHBIX
3aKOHOM.

PaccmarpuBas 'K JIHP ot 13.12.2019 r., He0oOX0AMMO OTMETHUTH, YTO HOPHUIUYECKHM
¢dbynaamenToM KHMTH nepBoil I'pakmanckoro koxaekca /IHP sBastorcs Hopmbl KoHcTuTynum
JHP, B xotopeix 3akperensl npasa rpaxnaad J(HP. KoHcrurynuonHsle npaBa yenoBeka
MIOJIHOCTBIO TIEPEHECEHBI B NepByr0 KHUTY ['paxaanckoro koxekca JHP, rne ux conepkanue
pacuIupeHo U KOHKPETU3UPOBAHO.

OnHUM U3 BaKHEWIIMX MMYIIECTBEHHBIX MPaB, KOTOPhIE OTHOCATCS M K (PU3NYECKUM U K
IOPUAMYECKUM JIUIaM, SIBJISIETCS NMPaBO COOCTBEHHOCTH, BKIIIOUAlolee B ceOsl TpU AJIeMEHTa:
BJIaJICHNUE, MI0JIb30BAaHUE U PACIIOPSHKEHNUE.

[IpaBy cOOCTBEHHOCTH W JIpyruM BemiHbIM mpaBaMm mocBsmen Pazmen II 'K JIHP.
B nmanHOM pasnene cocpenoTOYEHbI HOPMBI, PETYIHPYIOUUE aOCONIOTHBIE OTHOUICHHUS
COOCTBEHHOCTHU U TOJb30BaHUS YY>KUM UMYIIECTBOM. UTo KacaeTcss (GU3MUECKUX JIUI] B TAHHBIX
IIPABOOTHOLIEHUSIX, TO OHU B COOTBETCTBUU CO CT. 2] MOryT MMETh MMYILIECTBO Ha IpaBe
coocrBeHHoctr. CorjmacHo 4.1 CT.268 COOCTBEHHUKY TMPUHAJJIC)KAT TIpaBa BIIAJICHUS,
NOJIb30BaHUS W pAcCHoOpsDKEHUs cBouM umylnecTBoM. Jloneukas Hapognas PecnyGuuka
obecrieunBaeT 3alIMTy IpaB BCEX CYOBEKTOB IpaBa COOCTBEHHOCTH, BCE CYOBEKTHI IpaBa
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coOCTBeHHOCTH paBHBI Tepen 3akoHoM. B Jlonernkor Hapomuoit PecmyOnmke mpusHaroTcs u
pPaBHBIM 00pa3oM 3alUIIAIOTCS YacTHAasl, TOCYJAapCTBEHHAS, MyHUIUNAIbHAs U HHbIE (POPMEI
cooctBerHoctu (cT. 5 Konctutynuu /IHP). B coorBerctBum ¢ I'K JIHP umymiectBo Moxer
HAXOJUTHCS B COOCTBEHHOCTH (PU3MUYECKUX U IOPUANYECKHX JHIL, a Takxke Jlonenkoit HapoaHoit
PecnyOnuku, MmyHununanbHeIx oOpazoBanuit (4. 2 ct. 271 'K JIHP). Takke cienyeT OTMETUTb,
9TO B COOCTBEHHOCTH (DM3MYECKHX JIHI, PAaBHO KaK M IOPUAMYECKHX, HAXOIUTCA JH000e
MMYIIECTBO, 3a MCKJIIOYEHUEM OTHAEIbHBIX BHUJOB HMMYLIECTBA, KOTOPOE€ B COOTBETCTBUHU C
3aKOHOM HE MOXET IMPHHAIeKaTh (QU3NYECKUM WK opuandeckuM junam (4. 1 cr. 272 TK
JIHP). Ha ocnoBanuu 4. 4 crt. 271 'K JIHP, 3amura npaB cOOCTBEHHUKOB U IOPUIUYECKUX U
(U3NYECKUX JIUII TPOUCXOIUT PaBHBIM 00pa3oM.

Yro kacaercs CyIIHOCTH CyOBEKTUBHOTO MpaBa COOCTBEHHOCTU (PU3NYECKUX JIUII, TO, IO
mHernto T.H. Kppicanp, OHa COCTOMT B peaqu3aluil COOCTBEHHMKaMH CBOETO IMIPaBa,
OCYILIECTBICHUH TMPEAOCTABICHHBIX 3aKOHOAATEIbCTBOM BO3MOXKHOCTEH IO MPUOOPETEHHIO
IpaBa COOCTBEHHOCTHM Ha OOBEKTHI B (hOpME BIIAJICHMS, MOJIb30BAHUS, PACHOPSIKEHUS UMHU U
3aIUTe MPEJOCTABICHHBIX WA MPHUOOPETEHHBIX MO 3aKOHY MJIM JI0TOBOPY IPaB Ha 3TU 0OBEKTHI
[9, c.165]. M.B. CamoiiioBa MMOJ TpaKAaHCKO-IIPABOBOM 3alllMTOM MpaBa COOCTBEHHOCTH
ONpEIEsieT COBOKYIMHOCTh MPEAYCMOTPEHHBIX TIPaKJAHCKUM 3aKOHOAATEIIbCTBOM CPEICTB,
IIPUMEHSIEMBIX B CBSI3U C COBEPILEHHWEM IPOTUB 3TUX IPaB HAPYUICHUSMH U HaIlPABJICHHBIX Ha
BOCCTAHOBJICHHE WJIM 3alUTy HMMYIIECTBEHHBIX MHTEPECOB HX oOiagaTeneld, TO €cCTb,
IIPUMEHEHUE NPETYCMOTPEHHBIX 3aKOHOM CIIOCOOOB (M€p) K JIMIaM, AOIMYCTUBIIUM HAPYLIECHUS
npaBa COOCTBEHHOCTH, B LIEJIAX BOCCTAHOBIICHHS HHTEpeCOB cobcTBeHHuKa [10, ¢. 13].

PaccmarpuBas HemarepuanbHble Onara (GU3MYECKUX JUI] U HUX 3alIUTy, OOpaTHMCS K
I'nase 8 'K JIHP, B koTOpOIi paccmMaTpuBaroTCst BUbl HEMAaTEepUAIbHBIX OJar GU3NYeCKUX JIUI U
TaKKe peryaupyercs Mmexanusm ux 3amuthbl. Cornacuo 4. 1 ct. 195 'K JIHP x HemarepuanbHbIM
O5araM OTHOCSITCS: KU3Hb M 3/10pPOBbE, JOCTOMHCTBO JIMYHOCTH, JINYHAS HEMPUKOCHOBEHHOCTb,
yecTb M J00poe WM, JIeloBas pernyTalus, HENPUKOCHOBEHHOCTb YAaCTHOM KHU3HH,
HEMPUKOCHOBEHHOCTb JKUJIMILA, JIMYHAS M ceMelHas TaifHa, cBoOoja nepeaBuKeHus, cBo0o1a
BbIOOpa MecTa MpeObIBaHHS U JKUTEIbCTBA, WM (DU3MYECKOrO JIMIA, ABTOPCTBO, HHbBIE
HeMaTepuaibHble Oslara, puHaAIexamue Gu3nIecKoMy JHILY OT POKICHUS WM B CHUITY 3aKOHa,
HEOTUY)XJaeMble U HemepeaaBaeMble MHbIM criocoOoM. HematepuanbHble Onara (pu3nyecKux
man 3ammmarores 'K JJHP w  gpyrumm  3akoHamm B cilydasx M IHOpSJIKE, HUMU
IIPElyCMOTPEHHBIX.

Heobxonnmo otmeruts, uto ymnomsinyTas Bbimie craths ['K JIHP 3akpensnser Buasl

JUYHBIX HEMAaTepUAIbHBIX MpaB (U3UYECKOTO JIMIA, KOTOpbIE TPEAyCMOTPEHBl TaKXe %> =
Koncturynueit IHP, a nvenHo: npaBo Ha usHb (cT. 14 KonctuTynmn); mpao Ha cBobony u | & §
JUYHYIO HEMPUKOCHOBEHHOCTH (CT. 15); mpaBo Ha HENPUKOCHOBEHHOCTh YaCTHOM JKU3HH, |5 =
JUYHYI0 ¥ CEMEWHYIO0 TaifHy, 3alllUTy CBOEH YeCTH W J00pOoro WMEHH; MpPaBO HA TalHY § 8
TIEPEITHCKH, TeNe(hOHHBIX [IEPEroBOPOB, MOUTOBBIX, TeaerpaHbIX M MHEIX cooduenHuii (ct. 16); | & E(
MIPaBO Ha IOJIb30BAHUE POJHBIM S3BIKOM, Ha CBOOOJHBIN BHIOOD sI3bIKa OOIIEHHUS, BOCIIUTAHUS, i‘ E
oOyueHust u T1BOpuecTBa (cT. 19); mpaBo cBOOOJHO mEpeABUraTbCsi, BBIOMpPATb MECTO |3 j
npeObIBaHus U kutenabcTBa (cT. 20); cBoOona MbIciu U cioBa (CT. 22); mpaBo Ha CBOOOJHOE E §
(eI

MCIOJIb30BaHNE CBOMX CIIOCOOHOCTEW W HMMYIIECTBA IS MPEeANPUHUMATEILCKOW M HWHON He
3ampelIeHHON 3aKOHOM YKOHOMHYECKOU IesITeNbHOCTH (CT. 27); mpaBo Ha oTAbIX (cT. 30); mpaBo
Ha OXpaHy 370pOBbS M MEIUIUHCKYI0 ToMolIs (cT. 34); mpaBo Ha OIArONpHUITHYIO
OoKpyXaromyto cpeay (ct.35); mpaBo Ha oOpaszoBanme (cT.36); cBOOOMA JMTEpPATYypHOTO,
XyJI0’)KECTBEHHOTO, HAy4YHOI'0, TEXHUYECKOTO W JPYIUX BHUIOB TBOPUYECTBA, MPENOJABAHUS;
MPaBO Ha y4acTue B KYJIbTYPHOU XHU3HU U MOJIb30BAHUE YUPEKICHUSIMHU KYJIbTYpbI, Ha IOCTYI K
KyIbTYpHBIM ILeHHOCTAM (cT. 37). llepedeHb JHMYHBIX HEMMYIIECTBEHHBIX IIpaB, KOTOpPbIE
yctanoBiieHbl Konctutynuein [IHP u 'K JIHP, He gBnsercs mcuepnbiBaromuM. ['pak1aHCKUM
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Jepouwesa O.A. TlepcneKTHBBI  Pa3BUTHSA  3aKOHOAATeJbCTBA
Jonenkoit Haponnoit PecnyOumkm o0 3ammre rpakIaHCKHX IpaB

konekcom JIHP w japyrumu 3akoHaMd MOTYT MPEIYCMATPUBATBCS M JIPYTHE JIMYHbBIC
HEHMYILECTBEHHBIE MPpaBa (PU3UYECKOTO JINIIA.

PaccmatpuBast rpakianckue npaBa (GU3HUECKUX JIMI] M UX 3allUTy, CIe1yeT CKa3aTh, YTO
B coorBercTBuH co cT. 20 'K JIHP 3a Bcemu u3ndeckumu IuiiaMu B paBHOW Mepe MPU3HACTCS
CIIOCOOHOCTP ~ MMETh  TIpaXJAaHCKME TpaBa U  HECTH  OO0S3aHHOCTH  (Ipa)kaaHcKas
MIPABOCIIOCOOHOCTS ), MPABOCTIOCOOHOCTh (PH3UIECKOTO JTUIA BOSHUKAET B MOMEHT €T0 POXKICHUS
U TpEeKpaliaeTcs CMepThio. 3aKOHOAATENBHO JeeClOCOOHOCTh OMpefesieHa KaK CIOCOOHOCTh
(¢u3uUecKoro una CBOMMH JEHCTBHAMHU MPUOOpETaTh M OCYHIECTBIATH I'Pa)KIaHCKUE TpaBa,
CO3/7aBaTh IS ceOsl rpakIaHCKHEe 00sI3aHHOCTH M UCTIONHATH uX (cT. 24 'K JIHP).

[TpuMepHbIii TepeueHb rPaXKAaHCKUX MpaB pu3nUecKux Jui npuseaeH B ct. 21 'K JIHP,
COTJIACHO KOTOPOH (pU3MYECKUE NUIAa MOTYT: 1) UMETh MMYIIECTBO Ha IMpaBe COOCTBEHHOCTH;
2) HACJIeIOBATh U 3aBEIIaTh UMYILECTBO; 3) 3aHUMAThCS MIPEANPHUHAMATEILCKOW U JI000H MHOM
HE 3aMpenieHHON 3aKOHOM JIeSTeIbHOCThIO; 4) COo3/1aBaTh IOPUIMUYCCKHE JIUIA CAMOCTOSTEIBHO
WIA COBMECTHO C JAPYTUMHU (PU3UUECKUMH U IOPUIMYECKUMH JTUIAMHU; 5) COBEPIIATh JTIOObIE HE
MPOTUBOpEYAIlINE 3aKOHY CICIKH M Yy4acTBOBaThb B 00s3aTeNbCcTBaX; 6) M30UpaTh MECTO
JKUTEJIbCTBA; 7) UMETh IpaBa aBTOPOB IPOMU3BEACHUM HAYKH, JUTEpaTypbl M HCKYCCTBA,
M300peTEeHNII U MHBIX OXPaHSIEMBIX 3aKOHOM pPE3yJbTaTOB HHTEIUICKTYaJIbHOW NEATEIbHOCTH;
8) UMeTh MHBIC UMYILIECTBEHHBIC U JINYHBIC HEUMYILICCTBEHHBIC MIPaBa.

Haubonee HagexHOW © ACHCTBEHHOH (OPMOM 3alUTHI TPAXKIAHCKHX TMpaB M
OXpaHsEMbIX 3aKOHOM HHTEpECOB, Oa3upyrollelics Ha KOHCTUTYLMOHHBIX OCHOBAaX, SBISETCS
IOPUCIUKIIMOHHAS 3alllUTa, KOTOpas OCYHIECTBISETCS COOTBETCTBYIOIIMMU TOCYIaPCTBEHHBIMU
OpraHaMM U, B CIIy4asX, IPEeIyCMOTPEHHBIX 3aKOHOM, MHBIMH OpPraHaMu U JIOJKHOCTHBIMH
auuaMu. be3ycroBHO, OCHOBHBIM IOPUCAUKIIMOHHBIM OpPraHOM 3allUThl T'PaKJIAHCKUX IpaB
ABIIIETCS CyH, B CBOIO odepelb H30HMparoumuii HaubOosee 3(Q(EeKTUBHBINA CHOCO0, KOTOPBIN
JIOJDKEH 00ecrieunTh BO30OHOBICHHE HApYyLIEHHOTO MpaBa, a B Cllyyae HEBO3MOXKHOCTH TaKOTO
OOHOBJIEHMSI — TapaHTUPOBATH JIMILy BO3MOKHOCTb IIOJIyU€HUS MM COOTBETCTBYIOIIETO
BO3MEILICHHUS.

B Jlonenkoit Haponnoii PecnyOimuke mpaBoCyJue OCYIIECTBISIETCS TOJIBKO CYAOM.
Cynebnywo cucremy JIHP cocrasmstor: Konctutyunonnsit Cyn JJHP; Bepxosusiit Cyn JIHP;
Anemmsiuvonssiit cyn JIHP; Apoutpaxusiit cyn /IHP; paiionHble, ropojickue, MexpaiOHHbIE
cynel IHP; Boennsiii cyn IHP, cocraBnsromme cuctemy cynoB oomeid ropucaukiuu (ct. 80
Koucturynuu JIHP (nmeiictByromas pemakmus Ha 11.01.2018 1.) m ct1.4 3akona JIHP
«O cynebnont cucreme Jloneuxoir Hapoanoit PecmyOnmuku» (neiicTByromiasi pefakius Ha
20.06.2019.) oT 31.08.2018 r. coorBercTBeHHO) [8], [11].

Cynpl 00111e# FOpUCANKIUMY YYAaCTBYIOT B 3aIMTE IPaKJAHCKUX MIPAaB IMyTEM MPaBOCYIAHS
U II0 IIpaBy 3aHUMAIOT NIEPBOE MECTO CPEIU APYTMX YYACTHUKOB 3AIIMTHI I'PAXKIAHCKHUX IIPaB.
C TOYKHM 3peHHUs 3alUTHl TPAXIAHCKUX TIpaB cyn obmel opucauknuu B JJHP oGramgaer ouens
MIMPOKUMHU TOJTHOMOYHSIMU, MOXKET IPUMEHSATh OOJIBIINHCTBO MMEIOLIUXCS CIIOCOOO0B 3aIIHUTHI, a
TaK)Ke TaKue CIocoObl 3aIIUThI, KOTOPbIE MOTYT OBITh IPUMEHEHBI UCKITIOUUTEIBHO CYIOM.

JlocTarouHo MOAPOOHO IOPUCAMKIIMOHHAs (QopMa 3allUThl TIPaXJAHCKUX IpaB
onucekiBaercs B 'K JIHP, cr. 12 koToporo npenycMmarpuBaeT CyJeOHYIO 3aIIUTy TPakJIaHCKHUX
IpaB M HHTepecoB. B coorBercTBMM C 4.l JaHHOH CTaTbM 3alllUTy HApYLIEHHBIX WIIU
OCTIOPEHHBIX ITPAXKIAHCKHUX IIPAB U UHTEPECOB OCYLIECTBISIET B COOTBETCTBUM C KOMIIETEHIINEH,
YCTAHOBJICHHOM NpOIIECCyalbHBIM 3aKOHOAATENbCTBOM, Cy[, apoutpaxusii cya. Y. 2 cr. 12
MIPEAYCMaTPUBAET, YTO 3AIIUTA TPAXKAAHCKUX NPAB U MHTEPECOB B a/IMUHUCTPATUBHOM IOPSAKE
OCYILIECTBIISIETCS TOJIBKO B Cllydasx, NPEAYCMOTPEHHBIX 3aKOHOM. PelieHue, NpuUHSITOE B
aIMHUHHCTPATUBHOM MOPSAIKE, MOXKET ObITh OCIIOPEHO B CY/IE.

B ciayuae HapymieHusi, Hempu3HaHUs WIK OCHIAPUBAHUS TPAXKTAHCKUX MPAB U UHTEPECOB
BO3HHUKAET MOTPEOHOCTh B MPUMEHEHUH CIIOCOOOB MX 3aIllUThI, KOTOPBIM MocBsmeHa cT. 13 I'K
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JIHP. CornacHo JaHHOMW CTaThU CYLIECTBYIOT CJIEIYIOIINE CIIOCOOBI 3aIIUThI TPAXKIAHCKUX MPaB
U HHTEpPECOB, a MMEHHO: 1) Ipu3HaHue 1paBa; 2) BOCCTAHOBJIEHUE  IIOJIOKECHMUS,
CYILIECTBOBABLIETO /10 HapyLIEHUs IpaBa, U MpeceUeHue ACHCTBUN, HapyLIAIOLUX MPaBO WIIHU
CO3/AI0IUX YIpo3y €ro HapyuleHus; 3) NpU3HAHHUE OCHOPUMOU CHIEIKU HEJIECHCTBUTEIILHONW U
IIPUMEHEHHUE  TOCIECICTBUM €€  HEJEUCTBUTEIBHOCTH,  NPUMEHEHUE  IOCIEACTBUMI
HEJECUCTBUTEIPHOCTH HHUYTOXKHOM caenky; 4) Opu3HaHWE HEACHCTBUTENIBHBIM  PEIICHUs
coOpaHusi; 5) nmpU3HAHHE HEICHCTBUTEIBHBIM aKTa TOCYAapCTBEHHOIO OpraHa WM opraHa
MECTHOTO caMmoymnpaBieHusi; 0) camo3amura I[paBa; /) IPUCYKIEHHE K HCIOJHEHUIO
00s13aHHOCTH B HaType; 8) Bo3MellleHue yObITKOB; 9) B3pickaHHe HEyCTOWKH; 10) KkoMmmeHcanus
MopajbHOro Bpena; 11) mpekpallileHue HWiaM W3MEHEHHUE IMPaBOOTHOLIEHUS; 12) HepUMEHEHHE
CyIOM aKTa TOCyJapCTBEHHOIO OpraHa WIM OpraHa MECTHOIO0 CaMOYIpaBJICHUS,
MIPOTHBOPEYAILETO 3aKOHY; 13) MHBIE CITOCOOBI, TPETYCMOTPEHHBIE 3aKOHOM.

Heo0xoaumMo OTMETHTB, YTO BCE CIOCOOBI 3aIIUTHI, KOTOpbIe nepeuncieHsl B cT. 13 T'K
JIHP, mnpuMeHuMBbl HE TOJIBKO IS 3alUTHl JIMYHBIX HEUMYIIECTBEHHBIX IIpaB, HO U
UMYILIECTBEHHBIX, T.e. ABIAIOTCS obOmumu. CrenoBarenbHo, 3akoHoxarenem JIHP B
I'paxiaHCKOM KOJEKCE HE BBIIEISIOTCS OTIEIbHbIE CIIOCOOBI 3aIIUThl HEUMYILIECTBEHHBIX IIPaB.

W3 mpuBeeHHOTr0 clelyeT, YyTo J000M YYaCTHUK TPakJaHCKO-TIPABOBBIX OTHOLICHHIA
MOXET OOpaTUThCS B CyJ C HCKOBBIMH TPEOOBAHUSMH O 3alUTe WJIA BOCCTAHOBJICHUU
HapyLIEHHOI0, HENPU3HAHHOIO WJIM OCIAapUBAEMOI0 IpaBa WM HHTEpeca C IOMOIIbIO
KOHKPETHOTr0 croco0a, mepedyeHb KoTopbix ycraHosieH B ¢r. 13 'K JIHP, t.e. 3ammuTa npaB u
MHTEPECOB (PU3MUYECKUX JTUI] OCYIIECTBIISIETCS B YCTAHOBIEHHOM 3aKOHOM TMOPSAKE TOCPEICTBOM
MPUMEHEHHS COOTBETCTBYIOMIEH (POPMBI U CTIOCOOOB 3aIUTHI.

CyneOHasi 3amuTa NpUHAANSKANUX (PU3UYECKHM IUIAaM HeMaTepHalbHBIX OJlar WU
JIMYHBIX HEWMyIIeCTBEHHbIXx TipaB B JIHP BeITekaeT w3 cymecTtBa HapylmIE€HHOTO
HeMaTepuaabHOro Ojara WM JIMYHOTO HEMMYIIECTBEHHOTO IpaBa M XapakTepa IMOCIEICTBUIN
ATOr0 HapYIIEHHS U OCYLIECTBIIAETCS MOCPEICTBOM INpPHU3HAHUA CYIAOM (paKTa HapylIEHUs €ro
JMYHOTO HEMMYIIECTBEHHOIO IpaBa, OMYOJMKOBaHMS CYJeOHOrO PpEIIeHHS O JOMYIIEHHOM
HapylIEHWH, a TaKKe IyTEM MPECEUCHMs] WIM 3alpellieHHs] JEUCTBUM, HApYIIAIOIIMX WU
CO3/IAI0IIMX YIpO3y HaApYIIEHUs JIUYHOIO HEMMYUIECTBEHHOI'O IpaBa, JIMOO MOCATAIOIMINX WIIU
CO3/IAI0IIUX YTPO3y MOCATaTeIbCTBA Ha HeMaTepuaabHoe Onaro (ab3. 2 4. 2 cr. 195 'K JIHP).

B cBs3u c HapylmieHneM JMYHBIX IpaB MoTepreBliee (U3MUECKOe JMI0 BIpPaBe
noTpedoBaTh KOMIIEHCAIlMM MopalibHoro Bpena. KommeHcanuio MopaibHOro Bpena B cdepe
IpaXIaHCKUX MPABOOTHOUIEHHWH, B TOM UYMCIIE 3allUTy JUYHBIX HEMaTepUAJbHBIX OJlar U Ipas,

npenycmarpusaet 'K JIHP, B koTopoM 1aHHOMY acniekTy IpaBOOTHOLIEHUH mocBsiieHa cT. 196. %> -

CTOHT 3aMeTUTP, YTO KOMIICHCALHSI MOPATBHOTO BPela Kak CIOCO0 3alIMTHI HEMAaTePHANBHBIX | 2 §

OJar sSBJISIETCS CaMbIM PAcIPOCTPAaHEHHBIM U HanOoJee YacToO UCIOIb3YEMbIM. = 8
o

ITo muenuro B.UM. I'puropseBa, mpaBoBas 3amura IIyT€M KOMIIEHCAlMM MOPAJIBHOTO | E

Bpella YyCTaHAaBIMBACTCA JIMIIb JUIA CIy4aeB, KOIJa CTpajaHus sBIIIIOTCA IOCIEACTBUEM E =
=i¢c

NPOTHBONPABHOTO  HAPYWICHHA HEMMYLICCTBEHHBIX — [IpaB WM  yMaleHWs JPYIuX | o =

UMYIIECTBEHHBIX Oar [12, ¢. 74-75]. B9

L2 B

B cr. 196 'K JIHP yxa3biBaeTcs, 4yTo, eciu (pU3NYECKOMY JIHMIy PUUMHEH MOpaIbHbBIN a 3

o

el

Bpea (duznueckue WM HPABCTBEHHBIE CTPa/iaHWs) ACUCTBUSAMHU, HAPYIIAIOIIMMU €r0 JTUYHBIE
HEUMYIIECTBEHHbIE IpaBa JHOO0 NOCATAIOUIMMH Ha NpUHAUIekKaue (QU3NYEeCKOMY JIHIY
HeMaTepualabHble Oiara, a TakKe B JIPYTrUX CIydasx, IPEeIyCMOTPEHHBIX 3aKOHOM, CYJ MOXET
BO3JIOKUTh Ha HAPYIIUTENs OOS3aHHOCTH JCHEKHOW KOMIIEHCAIMW YyKa3aHHOTO Bpena (4. 1
ct. 196 I'K /IHP).

3a HapyIIeHNE OT/IEIBHBIX JIMYHBIX HEUMYIIECTBEHHBIX IPaB KOMITCHCAIIUS MOPaTBHOTO
Bpcaa OCYHICCTBIIACTCA HE3aBUCHUMO oT BHHBI (HaHpI/IMep, €CJIINn BpCa MMPpUINHCH
pacrpocTpaHEHHEM CBEICHUH, MOpOYAIIX YeCTh M IOCTOMHCTBO I'paXkIaHNHA). B cCOOTBETCTBUH
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I'paxkmanckumii mpotecc.

ApOuTpakHbIi mporece

¢ 1.9 cr. 197 'K JIHP rpaxnaHuH, B OTHONIEHUH KOTOPOTO PACHPOCTPAHECHBI CBEACHUS,
[IOpOYAlINE €ro YeCTb, JOCTOMHCTBO WJIM JEJIOBYIO DPEIYTalUI0, Hapsay C OIPOBEPKEHUEM
TaKUX CBEJCHUI WM OIMyOJIMKOBAaHUEM CBOETO OTBETA BIPaBe TPEOOBATH BO3MEILIECHUS YOBITKOB
Y KOMIIEHCALIUY MOPAJIbHOI'O BPE/a, IPUUYMHEHHBIX PACIIPOCTPAHEHNUEM TaKUX CBEJICHUM.

PaccmarpuBas 3aMeHy HEHaJUIeKalllero OTBETYMKA B IPaXKIAHCKOM CYJIOIPOU3BOACTBE
IPYU PACCMOTPEHUU JEJI, CBSI3aHHBIX C 3alIUTOM I'pa)kITaHCKUX IMpaB (PU3HMUECKUX JIHII, CIETyeT
OTMETUTH cuenyromee. IlpuBenem npumep, CBSI3aHHBIA C 3aUUTOM YECTH, JOCTOMHCTBA M
JIETIOBOM penyTaluu.

CyneOHble CHOpbI, CBSI3aHHBIE C 3allMTOM JAOCTOMHCTBA, YECTH W JIEJIOBOM pemyTaluw,
UMEIOT Ba)XKHOE 3HAUYEHHWE U TMPHUBJIEKAIOT K ce0e mpucTanbHOe BHUMaHue. PaszBurue
COBPEMEHHBIX TEXHOJOTUHA CO3[aJ0 BO3MOYKHOCTH JJIA KAXKJIOTO YEJIOBEKAa PaciupoCTpaHsATh
MH(pOpMaLIKIO JHO0ro COJEpKaHUs CPEeId HEOIPAaHUUYEHHOI'O Kpyra JI0Jei, YTO IPUBOIUT UIIU
MOJKET MPHUBECTH K HEMPAaBOMEPHOMY 3JIOYNOTPEOJICHUIO TaKOM BO3MOXKHOCTBHIO. Hepenko
BOCCTAHOBUTH IIpaBa, HapyLICHHbIE pPACIPOCTPAHEHHEM HEJOCTOBEPHOM HH(pOpMaluuy,
BO3MOXKHO B JOCYA€OHOM TOpSAKE, OJHAKO B OOJBIIMHCTBE CIy4yaeB EIMHCTBEHHOMN
BO3MO>KHOCTBIO BOCCTAHOBJIEHMSI TIPaB SBJISETCS OOpalleHHe 3a 3allUTON B CyI.

Bri6op cmoco0a 3amuThl JIMYHOTO HEWMYILECTBEHHOTO IMpaBa, B YAaCTHOCTHU IpaBa Ha
YBa)XEHHE YECTH M JOCTOMHCTBA, IpaBa Ha HENPUKOCHOBEHHOCTb JIEJIOBOM penyTalui,
MPUHAUICKUT UCTIy. JIKIo, mpaBo KOTOPOTO HapYIIEHO, MOXKET BHIOpATh Kak OOIIMiA, TaKk U
CHEIHaJIbHBIN CIIOCOOBI 3alUThl CBOErO MpaBa, ONPEIEIECHHbBIE 3aKOHOM, PErJIaMEHTUPYIOLIUM
KOHKPETHbIE TPaXKJaHCKHUE MPABOOTHOLLICHHUS.

[Tpu ocyiiecTBI€HHH MpPaBOCYAMs IO TPAKIAHCKUM JelaM CyJA [epBOH HMHCTAaHLUHU,
HEYKJIOHHO COO0JII0/1asi HOPMbI MaTEpUaIbHOTO U MPOILECcCyaabHOro Mpasa, JOKEH 00ecleunTh
UX CIpPaBe/IMBOE, OECIPUCTPACTHOE U CBOEBPEMEHHOE PACCMOTPEHHME M pa3pelleHUe B LEsAX
3alIUThl HApPYUIEHHBIX, HENPHU3HAHHBIX WM OCMapHBAaeMbIX MpaB, CBOOOJ WJIM HHTEPECOB
(bu3nYeCKuX JIUL], IPaB U UHTEPECOB IOPUINUECKUX JIUL, HHTEPECOB rOCYAapCTBa.

[TpaBuiibHOE oOmpeneNeHne cOoCTaBa CTOPOH IO [Ny SBISAETCS 3aJIoTOM MPHUHSITHS
3aKOHHOTO W CIpPaBeUIMBOro cyaeOHoro pemeHus. I[Ipy 3ToM mpenbsBiIeHHE HCKa K
HEHa/JIeXKAIlEeMy OTBETUUKY He SIBJISIETCSI OCHOBAaHUEM JUIsl OTKa3a B OTKPBHITUU IPOU3BOCTBA 110
JIeNTy WM OCTaBIICHUS 3asiBIIEHUS 0€3 IBUKEHHUs, TIOCKOJIbKY 3aMEeHa HEeHa UIeKalllero OTBETYNKa
ocyuiecTBisieTcs B nopsnke, onpeneneHHom I'TIK Ykpannbl (KOTOpbIi IpUMEHSETCS B YacTH, HE
nporuBopeyaieil Koncrturymuu JJHP ot 14.05.2014 r.).

Pemas Bonpoc 0 cocraBe NI, y4acTBYIOIIMX B JieJ€, CYJ JAOKEH YUUTBIBATH XapakTep
CIIOPHBIX TPAaBOOTHOILIECHUMN, ONPEIEICHHYHD MM HOPMY MAaTE€pHaJIbHOTO TIpaBa, KOTOpPas
MOJJICXKUT TPUMEHEHHUI0, U MaTepUaIbHO-TIPaBOBOI MHTEPEC B pa3pellieHuu JAena.

Ecnn uck npenbsBieH HE BCEMM JIMIIAMH, KOTOPBIM NPUHAMIEKUT TaKOE IPaBO, CyH HE
BIIpaBE NPUBJIEKATh TAaKUX JUI] K YYacTHIO B Jejie B KauyeCTBE COMCTIIOB, IOCKOJIBKY B
COOTBETCTBUU C MPUHLUIOM JUCIO3UTUBHOCTH JIMIO, KOTOPOMY IPHUHAUIEKUT IPaBO
TpeOOBaHUs, pacOpsKAETCSI CBOMMU MPaBaMU MO CBOEMY YCMOTPEHHIO.

ITpu npeabsABICHUN HCKa HE KO BCEM OTBETUMKAM CYZ HE BIIPaBE 110 CBOEH MHUIMATHBE U
0e3 corjmacusi HCTHA IMpPHUBJIEKaThb JPYTUX OTBETUYMKOB K YYacTUIO B JieJle B KayecTBe
coorBeTynkoB. Cyn 00s3aH pa3pemuTh JAeI0 MO TOMY HCKY, KOTOPBIM MpeabsBIeH, U B
OTHOIIEHUH T€X OTBETYMKOB, KOTOpbIE yKazaHbl B HeM. [Ipu 3ToM mo XomaralicTBY HCTLa B
cllyyae HEBO3MOXKHOCTH PACCMOTpPEHHUs jena 0e3 ydyacTHs COOTBETYMKA WIIM COOTBETYHMKOB B
CBSI3M C XapaKTE€pPOM CIIOPHOTO MPaBOOTHOILIEHUS (HAIpHMeEp, BO BPEMsl pacCMOTPEHHS JIed O
3alllUTe JOCTOMHCTBA, YECTH M JIEJOBOM pEMyTalMM C Y4acTUEM CpPEICTB MacCOBOM
nH(pOpMalN) Cy/ MPUBJIEKAET €0 UM UX K YYaCTHIO 1O JeIy.

ITpu 3TOM HEHajUIeKalask CTOPOHA B IPaKAAHCKOM IIPOLIECCE — 3TO JIMLO, B OTHOILIEHUU
KOTOPOT'O CYJIOM YCTaHOBJICHO, YTO OHO HE SIBJISIETCSI BEPOSITHBIM CYOBEKTOM TEX IpaB, CBOOO/,
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3aKOHHBIX MHTEPECOB WM IOPUAMYECKUX OOSI3aHHOCTEH, MO KOTOPBIM CyA JODKEH NPUHATH
peleHre, U B CBSA3M C OTUM IMPOBEACHA €€ 3aMeHa WIM TNPHUHATO pelieHne o0 OTKa3e B
yIAOBJIETBOPEHUM UcKa [13].

BbiBOABI 10 HCC/IEIOBAHMIO M NEPCHEKTHBbI AAJbHEHIIMX MNOHUCKOB B JaHHOM
HanpaBJjieHnd. OO0oOmias Bce BBIIICU3IIOKEHHOE, CIEAyeT MOMYEpKHYTh, 4YTO 3allluTa
IpaXJaHCKUX MMYIIECTBEHHBIX M JHYHBIX HEMMYIICCTBEHHBIX MPaB (U3UUECKUX JIHIL SBISIETCS
JIOCTaTOYHO PA3HOIUIAHOBBIM IpoIleccoM, TpedyeT 0co0Oro BHHMAaHMs, Bellb TaKHe IpaBa
00ecreYnBaOT €ro COIHMaJbHOE OBITHE M SBISIOTCS CIIOKHOW KaTeropuei, OXBaTbIBarollei
BHYTPEHHHUE JIMYHbIC YYBCTBA KaXK/IOI'O YEJIOBEKA, U MPU UX HAPYLIECHUU YEJIOBEK HCIIBITHIBAET
0cOOBIH AUCKOMGOPT.

[Tpoananu3zuposaB nosioxxkeHus: Hoporo 'K JIHP ot 13 aexabps 2019 r., aBTOp JaHHOTO
HCCIEAOBAHUS  IIpULIEN K  BBIBOJAY, UYTO HMHCTUTYT MMYIIECTBEHHBIX M  JINYHBIX
HEUMYIIECTBEHHBIX TMpaB (U3MUECKUX JIMIl B JaHHOM KOJIEKCE SIBJIIETCA JIETAIbHO
pa3paboTaHHBIM, B HEM OIIPENEIIEHO MX COJIEp)KAHHWE, TapaHTUU U CrocoObl 3amuThel. CTOHUT
OTMETHUTh, YTO 3aKperieHue Ha ypoBHe ['paxknanckoro kojekca J[HP HeoThemiieMbIX JTUYHBIX
HEMMYIIECTBEHHBIX NpaB (U3WYECKUX JIMI[ CTAl0 CYIIECTBEHHBIM BKJIAQJIOM B IPOIECC
yIy4IIeHUs] JCHCTBYIOLIEro TpakJaHCKOro 3akoHoxaarenbctBa JHP, npuBenenuss ero B
COOTBETCTBHUE C MEXKIYHAPOIHBIMU HOPMAMH.

[lepcnexkTBaMu JaNbHEUIINX MCCIECJOBAHUNA MOXKET CTaThb KOMIUIEKCHOE HW3y4Y€HUE
Ipa)IaHCKOTO 3aKoHOaaTeabcTBa Poccuiickoit denepanuu, YKpauHbl U JPYTUX CTpaH B chepe
3aIUThl TPAXAAHCKHUX MpaB (PU3MUECKUX JIUIl C LIETBI0 COBEPUICHCTBOBAHUS 3aKOHOAATEIHCTBA
JIHP, perynupyroniero nopsaok OCyLIECTBICHUS T'PAaXAAHCKOIO CyIONPOU3BOACTBA B JTAHHOM
HaIlpaBJICHUU.
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