Axmyanvuvie npodaemvl npasa u Nymu ux peuleHsl

CEKITHUA 3. YACTHO-IIPABOBBIE (HUBH/ITHCTHYECKHE HAYKH)
YK 347.2/.3

ITPABOBBIE ACIIEKTBI PEAJIM3AIIMU CITOCOBOB 3AITHI INYHBIX
HEUMYUECTBEHHBIX ITPAB CYIIPYI'OB 110 3AKOHOJJATEJIbCTBY
POCCHUUCKOHU ®PEJEPALIUN

AmkumMupoBa A.A.

CTYJIGHT MarucTparypsl

I'bY BO «Akanemuss MBJI JIHP umenu @.3. [[3epKMHCKOTO»
Hay4HbIM pykoBoautesb — Jlepuenko U.A.

npenoaaBaTelb Kadeapsl IPakKIaHCKOTO MpaBa U Mporecca
I'bY BO «Akanemuss MBJ] IHP umenu ®.3./[3epuHCcKOro»

AHHOTanusi: B paMkax JaHHOrO MCCIEAOBaHUS AHAIU3UPYIOTCS OTAEIbHBIE MPABOBBIC
acIIeKThl IPAKTUYECKON pean3alui Coco00B 3alUThI IMYHBIX HEUMYIIIECTBEHHBIX [IPAB CYIIPYTOB
nmo 3akoHoxaarenbcTBY  Poccuiickoit  @enpepanuu.  OnpeneneHo  colep)KaHUE — JUYHBIX
HEMMYIIECTBEHHbIX pas CYIIPYTIOB, 0COOEHHOCTH obecrnieueHus HallMOHAJIbHBIM
3aKOHOAATEIBCTBOM UX MPABOBOM 3alLIUTHI.

KiroueBble cjioBa: TMUHbIE, HEUMYILIECTBEHHBIE, IPaBa, CYNpPYT, Cy/Jl, 3alUTa.

[log nMYHBIMH HEMMYIIECTBEHHBIMU IIpaBaMU IOHHUMAIOTCS 3aKPEIJICHHBIE CEMEHHBIM
3aKOHOAATEIbCTBOM IIpaBa, 3aTpardBalOLIMe JIMYHbIE HHTEPECHl CYNPYTroOB, OCHOBY KOTOPBIX
COCTABIISIOT OZ00psieMble FOCY1apCTBOM JICHCTBUS M OCTYNKH YYACTHUKOB CEMEHHBIX OTHOILICHHH,
Y COCTAaBJISIFOIINE BHYTPEHHIOIO OCHOBY CEMENHOM KU3HHU.

K nu4HBIM HEMMYIIIECTBEHHBIM IIpaBaM OTHOCSTCS: MPaBO CyNpyra BHIOUPATh POJI 3aHATHIH;
M0JIy4aTh Mpodeccuto 1Mo CBOEMY JKEeJIaHUI0; BHIOMPATh MECTO )KUTEIbCTBA U MECTO NIPEObIBaHMS, T.
€. pemaTthb JUIst ce0si BOIPOC, TJ€ KUTh U JKUTh JIM COBMECTHO C IPYTMM CYNPYTOM WJIM OTJIENBHO OT
HEro; IpaBo CYNpPYyroB Ha paBEHCTBO MPH PELIEHUH psifa BOIIPOCOB.

K nMu4HbIMM HEMMYIIECTBEHHBIM MpaBaM TECHO MPUMBIKAIOT TaKue 005S3aHHOCTH CYIIPYTOB,
KaK:

* 00s3aHHOCTb HE€ NPENATCTBOBaTh JPYroMy CYIpPYTy B OCYLIECTBIEHUHM MM JHYHBIX
HEUMYIIECTBEHHBIX TIPaB;

* OKa3bIBATh APYT APYTY B3aUMHYIO MOPAIbHYIO TOAJEPIKKY;

* CO/ICHICTBOBATh MaTepuaIbHOMY OJaronoayyuio CEMbH;

* crIocOOCTBOBATh BCECTOPOHHEMY JYXOBHOMY, HPAaBCTBEHHOMY M (DU3UYECKOMY Pa3BHUTHUIO
BCEX YJIEHOB CEMbH.

JInuHbIE OTHOILIEHUS CYNPYroB pETYJUPYIOTCS Kak IIPaBOBBIMH HOpMamH, TaK U
HPABCTBEHHBIMU IMpPaBUJIAMU TOBEJEHUS, IOCKOJIbKY 3aKOH IMpeaycMaTpuBaeT IOCTPOEHUE
CEeMEHHBIX OTHOIIEHWH Ha YyBCTBaX B3aMMHOH JIOOBM M YBaXXEHHs, B3aHMMOIIOMOLIM U
otBeTcTBEHHOCTH (CcT. 1 CK P®) [1]. JInunbie HEMMyIIeCTBEHHBIE TTpaBa CyMpPyTroB TECHO CBSI3aHBI C
JIMYHOCTBIO KAXKJIOTO UX HUX U SIBJIAIOTCS 3JIEMEHTaMH IIPAaBOBOIO CTaTyca rpaxaaHuHa (ct. 19, 27 u
37 Koncrtutyuuu P®). OHu He MOryT ObITh OTMEHEHBI WJIM U3MEHEHBI B CBS3U CO BCTYIJIEHUEM
rpaxaaHuHa B Opak. Hecormacue omHOro M3 CympyroB ¢ BBIOOPOM Jpyroro Cymnpyra NpaBOBBIX
ITOCJIEICTBUI HE UMEET.

[Ton nMYHBIMM HEUMYIIECTBEHHBIMU IPAaBaMU IIOHUMAIOTCS 3aKpPEIICHHBIE CEMEHHBIM
3aKOHOJATEIBCTBOM TIIpaBa, 3aTParduBalOLIUe JIMYHbIE HHTEPEChl CYNPYTroB, OCHOBY KOTOPBIX
COCTaBIISIIOT OZI00psieMble TOCYIapCTBOM JICHCTBHUS U MTOCTYIKH YYaCTHUKOB CEMEIHBIX OTHOIICHHH,
Y COCTAaBJISIIOIINE BHYTPEHHIOIO OCHOBY CEMENHOM KU3HHU.

K nM4HBIM HEMMYIIECTBEHHBIM IIPaBaM OTHOCSTCS:
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1) mpaBo cymnpyra BeIOUpaTh poJ 3aHATHUIA;

2) nosry4aTh Ipoeccuio o CBOEMY KeJlaHUIO;

3) BBIOMpATh MECTO KUTEIBCTBA U MECTO MPEOBIBAHUS, T. €. peuiaTh I ce0si BOMPOC, T
KUThb U XKUTh JIU COBMECTHO C JPYTUM CYyIPyTrOM WU OTJEIBHO OT HETO;

4) npaBo CynpyroB Ha paBEHCTBO IPU PELIEHUH BOIIPOCOB:

— BOCIIUTaHUS U 00pa30BaHUs JETEH;

— OTLOBCTBA U MAaTEPUHCTBA,

— IJIJAHUPOBAHUS CEMBH;

— pacmpeeneHusi ceMeHHOTo Or0IKeTa;
— BEJICHHSI JOMAIIIHETO XO35HCTBa;

— IPYTHUX BOIPOCOB CEMEHHOM KU3HU;

5) uHbIe paBa, MPETYCMOTPEHHBIE CEMEHHBIM 3aKOHOAATEIbCTBOM.

JlaHHbIE TMYHBIE HEMMYIIIECTBEHHBIC MTPaBa HE MOTYT OBITh MPEIMETOM OPaYHOIr0 JOTOBOPA,
WHBIX CJICIIOK.

CucTeMHBIN aHAMKM3 3aKOHOJATENICTBA TTO3BOJIAET 3aKIIOYUTh, YTO UMYIIECCTBEHHbBIE MPaBa
CYINIPYTOB 3aKPEIUISIOTCS OTACIbHBIME HOpMaMu (cT. cT. 33 — 39, 42, 99 CK P®), a Takke MOryT
BO3HUKATh Ha OCHOBE OpayHBIX JOTOBOPOB W COTJalleHuid 00 ymiuate anuMeHToB. O6oOIieHue
MOJIOKEHUH YKa3aHHBIX MPABOBBIX UCTOYHUKOB JTa€T OCHOBAHME JJIS CIEAYIOMIEH KIacCH(pUKAIN
MMYIIECTBEHHBIX IpaB CYNPYroB: MpaBa B OTHOIIEHUU COBMECTHOW COOCTBEHHOCTH, IpaBa B
OTHOIIIEHWH COBMECTHBIX JIOJITOB, MPaBa Ha B3aMMHOE MaTepuaibHOE coaepskanue [2, ¢. 105].

Heocrnopumass 1EHHOCTh UMYIIECTBEHHBIX TMIPaB CYIPYroB HEH30EXKHBIM 00pa3oM
aKTyaJIM3UPYyeT BOIPOCHI OOECIIEUECHHUS MX 3aIIUTHI, ONPEACTICHUS TPUMEHIEMbIX ISl JOCTHXKEHUS
3TOM 1enu crnoco0oB. J[Js BBISIBIEHUS 0COOCHHOCTEH 3alllMTHOTO apceHana uccieayeMoit odiactu,
cornacHo npeanucanusm 1. 2 cr. § CK P®, obparumes k Hopmam CK P® u MHBIX 3aKOHOB U
MPOBEJIEM MX aHAINU3 Yepe3 MPU3MYy YCTAaHOBJICHHON HAMU paHee TPEXWICHHOW IPyNIHUPOBKH MPaB.

PernamenTanus pexxumMa COBMECTHON COOCTBEHHOCTHU CyIpyroB ocyiecTBisiercs B 1. 7 CK
P® [1]. B pamkax 0003Hau€HHOM TJIaBbI HETIOCPEICTBEHHO OOHAPYKUBAETCS TAKOM CIIOCOO 3aIIUTHI,
KaK MpU3HaHUE cAeNKH HeaercTBuTenbHol. CornacHo m. 1. 2 u 3 c1. 35 CK P® yka3anHbIif criocob
MOJKET MIPUMEHTHCS JJIS 3aIUTHI IMYIIIECTBEHHBIX MPaB CYNPyra, HapyIIEHHBIX MyTeM COBEPILICHUS
OJTHUM W3 CYIPYTOB CHEIKH MO PACIOPSKEHHIO OOIMMM HMYIIECTBOM 0O€3 COTJIacHsi JPYTroro
cynpyra. [Tomumo ompeseneHuss MOTEHIIUAIBHON BO3MOXXHOCTH TPUMEHEHHUSl JaHHOTO crocoda
3al0IMTHl TPaB 3aKOHOJATENh TAaK)Ke€ BBIIBUTAET (OpPMAJbHBIE YCIOBUS €r0 pealH3allHu:
CHeIHaNbHBIi CyOBEKT HCIOJB30BaHUS — HECOTJIACHBIN CYIpPYT; JOKa3aHHOCTh (aKkTa 3HAHUS
CTOPOHOM CHIETTKHM O HECOTJIACUU CYTpyTa; COOII0JIEHNE CPOKOB MPeIbsBICHUs TpeOoBaHuit [1].

JInuHbIe HEMMYIIIECTBEHHBIE OTHOLIEHHUS CYIIPYTOB L1€JeCO000pa3HO U3JaraTh, MPeXx/ie BCEro,
KaK WX B3aWMHBIE (10 OTHOWIEHHIO JIPYTY K JIPYTy) OOS3aHHOCTH, HANpaBJICHHBIE HA COXpPaHEHHE
CeMbH, peau3alliio UX MpaBa Ha ceMeitHoe Omarononyune. CoOOCTBEHHO MpaBa MPEANOYTUTEIHBHO
(bopMyIHpOBATH TaM, TJie OHU (KaK WICHBI CEMbH) UMEIOT JIENIO C TPETHUMH JIHIIAMH, TIPEKE BCETO,
C TOCYIapCTBOM.

OcHOBaHHMEM JJOTOBOPHOTO PEKUMA UMYIIIECTBA CYIIPYTOB SIBJISIETCS] OpauHbIN OTOBOP.

BpauHsbIii TOrOBOp — ATO COTIIAIIICHHE JIHI], BCTYMAIOIINUX B OpaK, WU COTJAIICHNE CYTIPYTOB,
OTIpeIeNIIoNIee WX HWMYIIECTBEHHBIE TpaBa M OOS3aHHOCTH B Opake W (WJIM) B CiIy4dae ero
pacTopKeHusl.

OcHOBHasi TIpaBoBasi IeJb OpavyHOrO JIOTOBOpPA — OIPEJeNIeHHe MPaBOBOTO pEXHUMa
MMYIIIECTBA CYNIPYTOB U UHBIX UMYIIIECTBEHHBIX B3aUMOOTHOIICHUHN CYTIPyroB Ha OyayIiiee Bpemsl.

Bpaunsiii 1oropop nMeeT cBou 0COOCHHOCTH: 0COOBIN CYOBEKTHBIN COCTaB; 0coOyI0 hopMy;
ocoboe cosiepkaHue.

PerynupoBanue OpadHbBIM JOTOBOPOM JIMYHBIX HEUMYIIECTBEHHBIX OTHOIICHHHA MEXTY
CYNpyramMu H3BECTHO 3aKOHOJATEIIbCTBY HMHOCTPAHHBIX TOCYAapcTB. Tak, 3aKOHOAATEIhCTBO
Coenunennsbix 1lITatoB AMepHKHU MO3BOJISIET CYNIPyraM COTIacoBaTh B OpauHOM JOTOBOPE HE TOJIBKO
YCIIOBUSI HWMYIIECTBEHHOTO XapakTepa, HO U YPEryJIupoBaTh JIMYHBIE HEUMYIIECCTBEHHBIC
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OTHOIIEHHUS, CBSI3aHHbIE, HAIIPUMED, C BEICHUEM JJOMAIIHETO X035CTBa, IOCTAaBUTh B 3aBUCUMOCTh
UMYIIECTBEHHbIE OTHOLICHUS OT JIMYHBIX HEUMYIIECTBEHHBIX - POXJICHHE pPEeOCHKa B CEMbeE,
OTIpeJICICHUE MECTa JKUTENIbCTBA peOCHKA ¢ OJHUM M3 POJIUTENCH M MOPAIOK OOLICHHS C APYTUM
pOIUTENIEM ITOCTIE PAaCTOPKEHUS Opaka.

PerynupoBaHne TUYHBIX HEUMYIIECTBEHHBIX OTHOLIEHUHN MEX]y CYNpyraMu M0JIO)KEHUIMU
OpayHOro J0roBOpa HE CleAyeT OrpaHU4YuBaTh JIUIIb TEMH, 3a HEUCIIOJIHEHUE KOTOPBIX
IIPEUIaraeTcsl HaCTYIUIEHUE HEraTUBHBIX MMYLIECTBEHHBIX MOCIEACTBUMA. DTO MOTYT ObITh U MHBIE
YCIOBUSL COIJIAIIEHUS, KOTOPbIE pErJaMEHTHPYIOT HMYIIECTBEHHbIE U HEUMYIECTBEHHBIE
MOCJIE/ICTBHS, BO3HUKAIOLIME BCJEACTBUE HEHCIIOJHEHHs HEUMYIIECTBEHHBIX OO0sS3aHHOCTEH,
SIBJIIOILMXCS 3HAYMMBIMU IS TIOCTpaJaBIiei cTOpOHbI. K TaKOBBIM MOYKHO OTHECTH: OIIpENEICHHE
Ha clyyail pacTopkeHusi Opaka MM pa3[elIbHOIO IPOXKHMBAHUSA CYNPYrOB MeCTa IPOXKHUBAHUSA
HECOBEPILICHHOJIIETHUX JIeTe W TNpH HEOOXOAWMOCTH TMOPAJOK OOLICHHS C POJUTEIEM WU
POJCTBEHHUKAaMH, MPOKUBAIOIIUMHU OTAENbHO OT pebeHka [4, C. 95]. Takoe BuIeHHE Bompoca
OOBSICHACTCS T€M, UTO MoJokeHH 11. 3 ¢T. 65 CK P® mo3BosisoT Mo 00010 IHOMY COTTIACHIO MEXKIY
POIUTENSIMH, PA3AEIBHO IPOKUBAIOLIMMU OT JETEH, ONIPEAEIUTh UX MECTO JKUTEIBCTBA C IIOMOILBIO
IIMCBMEHHOr'0 CcOorjlalieHne o0 3TOM, a MPU OTCYTCTBHUHM TAKOBOI'O Pa3pelIUTh CIOP B CyJeOHOM
nopsake. Kpome Toro, cemeilHoe 3aKOHOJATENbCTBO IIO3BOJISIET  yperyJiupoBaTh 00bEM
OCYIIIECTBJICHUSI POAUTEIBCKUX IPaB POIUTEINS, MPOKHUBAIOUIETO OTAEIBHO OT peOeHKa, Takke
MUCbMEHHBIM COTJIAIlIEHUEM MEX1y poauTeasiMu. Eciu Takue ycnoBus Oy IyT BKJIIOUEHBI B OpauHbIi
JIOTOBOP, TO 3TO MO3BOJHT MPEAOTBPATUTH PACIIPH MEXKIY POJUTEISIMH U CyAcOHBIE TSHKOBI, Ha
KOTOPbIE MOXET OBbITh 3aTPau€HO KOJOCCAJIbHOE KOJMYECTBO CHJI M BPEMEHH, a TAKXKe 3aIUTHThH
IOPUANYECKH KKIYIO0 U3 3aMHTEPECOBAHHbBIX CTOPOH JIaHHBIX OTHOILIEHUH [3, c. 24].

Eme oaHMM NOATBEP)KIEHMEM TOT0O, 4YTO COBPEMEHHOE OOLIECTBO M POCCHICKOE
3aKOHOJATEIBCTBO YK€ MOJArOTOBJIEHO K TOMY, YTOObI OpayHbIM JAOIOBOPOM PErYJIUPOBAIUCH HE
TOJIBKO MMYLIECTBEHHBIE OTHOLIEHMSI MEXIY CyNpyraMu, HO U JIMYHBIE HEMMYLIECTBEHHBIE - JTO
MOSIBJICHME HOBOTO OCHOBAaHWS HACJIEJJOBaHMSI - HACJEACTBEHHOIO JOroBOpa, KOTOPBIM
IIPElyCMaTPUBAET PETYIUPOBAHUE MEXKYy CTOPOHAMU HE TOJIBKO MMYIIECTBEHHBIX OTHOLIEHHUH, HO
U JIMYHBIX HEUMYIIECTBEHHBIX, IPH ATOM HE KOHKPETHU3HpYs, Kakhe HMEHHO, I03BOJIss
KOHTpAareHTaM CaMOCTOATEIbHO ONPENEIUTh HX MpEAeabl U Mepbl OTBETCTBEHHOCTH 3a HX
HencnoHeHue [3, c. 24].

Taxkum 06pa3zom, 1Mo/ TMYHBIMU HEMMYIIECTBEHHBIMH IpaBaMU MOHUMAIOTCS 3aKperyIeHHbIE
CEeMEMHBIM 3aKOHOJIATEJIbCTBOM IpaBa, 3aTPAaruBalOLIME JUYHBIE HHTEPECHl CYIPYIOB, OCHOBY
KOTOPBIX COCTABIISIOT OZ00psieMble TOCYy/1apCTBOM JEMCTBUS M MOCTYIKHU YYaCTHUKOB CEMEMHBIX
OTHOILIEHUM, ¥ COCTABIISIIOLINE BHYTPEHHIOIO OCHOBY CEMEMHON KU3HMU.

JIn4HbIE OTHOLIEHUS CYNPYroB PpEryJUPYIOTCS KaK IIPaBOBBIMM HOpPMaMH, TaK H
HPABCTBEHHBIMU IPAaBUJIAMU TIOBEJEHUS, IOCKOJIbKY 3aKOH IpeaycMaTpuBaeT IOCTPOEHUE
CEeMEHHBIX OTHOIIEHWH Ha YyBCTBaX B3aMMHOM JIOOBM M YBaXEHHs, B3aUMOIOMOIIM U
orBeTcTBeHHOCTH (cT. 1 CK). JImuHble HEWMYIIECTBEHHBIE IpaBa CYINPYroB TECHO CBS3aHBI C
JIMYHOCTBIO KXKJIOTO UX HUX U SIBJIAIOTCS 3JIEMEHTaMH IIPaBOBOIO CTaTyca rpakaanuHa (ct. 19,27 u
37 Koucturyuuu). OHU He MOTyT OBbITh OTMEHEHbl WJIM HM3MEHEHBl B CBS3U CO BCTYIUICHHEM
rpaxaaHuHa B Opak. Hecormacue omgHOro M3 cynpyroB ¢ BbIOOpOM Jpyroro Cymnpyra NpaBOBBIX
MTOCJIEICTBHI HE UMEET.

[TpoBeneHHOE HCClIEOBaHUE MO3BOJISET 3aKIIOUUTh, YTO CYNpPYTH, B TOM 4YMCie ObIBILIUE,
00aal0T MUPOKUM CIIEKTPOM BO3MOKHOCTEH MO 3allluTe MPUHAIEKAIINX UM MMYIIECTBEHHBIX
pas.

[TpaBOBBIMU HCTOUHHUKAMHM 3aLTUTHBIX CIOCOOOB CITy>KaT HOPMbI CEMEHHOT0 U T'PaX1aHCKOI0
3aKOHOJATEIBCTBA, IMOJ0KEHHSI CEMEHHO-TTPAaBOBBIX 10T OBOPOB.

B ycnoBusx cymecTByrOIIEro MHOTO0Opa3usi CriocoO0B 3alIUThl MMYIECTBEHHBIX TIPaB
CYIIPYTOB B LIEJIAX MPaBUIBHOTO BBIOOpA U 3((EKTUBHOIO MCHOIB30BAHUS KOHKPETHOrO crocoba
3aKOHOJATeNIb OTYaCTH (POPMAIU3YET IMPOLECC 3alIUTHOIO MPABONPUMEHEHUS, MpPeNonpeesss
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BO3MOYXHOCTh HCTIOJB30BaHUS OTACIBHBIX CIOCOOOB 3aIIUTHI TOJBKO TPU YCIOBUHU COOJIIOJICHUS
psiZia HOPMAaTUBHO-OIIPEIETICHHBIX TPEOOBAHUH.
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