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I'pa:knanckoe peryJiMpoBaHMe 3alIUTHI U OXPAHbI 3AKOHHBIX IIPAB U HHTEPECOB
JAeTeill IPpH PacTOp:KeHUH Opaka

KysuenoB Bnaaucnas Banepuesuu, ctynent ['OO BIIO JIAB/I MB/I JIHP
CIeNUANILHOTO (PaKyIbTeTa IPUANUYECKON MOATOTOBKH, 4 Kypca

B coBpemeHHBIX yCIIOBUSIX Pa3BUTHSI HallleW pecnyOiIuKH B clydae pacrnajaa
CeMbHM, a HMMEHHO BCJICJCTBUE IMpEKpalleHus Opaka pPOIUTEISIMH Ha TMPAKTHKE
BO3HHMKAET OrPOMHAsi BEPOSTHOCTh PUCKA HE B MOJHOM BO3MOXXHOCTH pPeaU3allUU
npaB peOCHKa - MpaBa Ha MOJYyYEeHHUE CPEJCTB K CYIIECTBOBAHUIO OT MPOKUBAIOIIETO
OTJICJIbHO POJIUTENISI, COXPAHECHHE TTPaBa MOJb30BaAHUS KUIBIM MOMEIIICHHEM, a TAKKEe
BOIIPOCHI, CBSI3aHHBIE C 3aJI0JDKEHHOCTBIO IO YIUIaTE aJlMMEHTOB, KaK pean3alius
Takux TpaB. Llens pabGoThl 3akimroyaeTcs B KOMIUIEKCHOM aHAIM3€ M Pa3pelICHUH
aKTyaJbHBIX M TPOOJEMHBIX BOIIPOCOB O 3alUTE W OXpPaHE 3aKOHHBIX MpPaB H
MHTEPECOB JETEH MPU pacTOpKEHUU Opaka.

CeMbsl SBIIIETCS BaXKHBIM COIUAIBHBIM HUHCTUTYTOM U MOJITBEPKIACHUEM ITOMY
canyxut nojioxkenne Koucturyuuu IHP: «MaTepruHCTBO, IETCTBO, CEMbSI HAXOISITCA
noj 3amuTol rocygapctsa» (cT. 31). B COOTBETCTBUM C 3TUM KOHCTUTYLIMOHHBIM
MPUHIIMIIOM BBICTPAMBACTCSl TOCYJAapCTBEHHAsl TMOJUTHKA B OTHOUICHUU CEMBH, U
MpEeXJe BCEro, HECOBEPIICHHOJETHUX. McX0asd M3 3TOr0 MOXHO CKaszaTh 4TO,
rOCy/IapCTBEHHasi CEMEWHasi TMOJUTHUKA SBIAETCS YacThbl0 TOCYAapCTBEHHOM
COLMATBHON TIOTUTHKH [7].

Cemeiinbiii  Konmexc VYikpaunwsl (manee — CKVY) 3akpenun mosoxeHus,
conepkamuecs B npunnume 2 Jlexnapanuu npas pedenka, npuastoi 20.11.1959 r.,
10 OXpaHe IpaB peOeHKa, ryie 3anucaHo: «Pe0eHKy 3aKOHOM WJIU IPYTUMH CPEACTBAMHU
JOJDKHA OBITH OOecIieueHa CoIlMalibHasl 3alliTa M MPEeI0CTaBICHBI BO3MOKHOCTH U
OJIarONpHUSATHBIC YCIOBHS, KOTOPHIC IO3BOJISUIH OBl €My pPa3BHBAThCA (DHU3UYCCKH,
YMCTBEHHO, HPaBCTBEHHO, JIYXOBHO M B COIIMAJbHOM OTHOIIEHUM 3J0POBBIM U
HOPMAJIbHBIM B YCIIOBHSIX CBOOOJBI M JOCTOMHCTBA. BhIaBas ¢ 3TOM 11€7bI0 3aKOHBI,
TJIaBHBIM COOOpa)KEHHEM JIOJDKHO OBITh Hawidydillee oO0ecredeHue HWHTEPECOB

pedenkay [2].



Bpakopa3BoHbIi Tpoliecc ClI0KHas mpoLeIypa, Opak MOKET OBbITh MpeKpalieH
BCJICJICTBHE BOJICU3BSIBICHUS OJHOrO WJIM OOOUX CYNpPyroB (MO0 oOmNEKyHa
HEJIEeCIOCOOHOTO  Cympyra) TmyTeM ero pactopxkenus, cratbss 105 CKVY
yCTaHABIIMBAET MOPSIAOK PACTOPKEHUsI Opaka — B CyJeOHOM MOPSIKE WM B OpraHax
PAT'Ca. B nepBowMm cityyae Takoe MPOUCXOJIUT, KOTJIa CYIPYTH MPUIILUIH K 0000 JHOMY
COTJIACHUIO U OCHOBHBIM (DAKTOPOM SIBIISIETCSI OTCYTCTBHE HECOBEPILICHHOJIETHUX JIeTel
y cynpyroB. Bo BTopoMm ciydae, Korja OJIUH U3 CYNPYroB MPOTHUB Ha PACTOPIKEHHE
Opaka ¥ y 3THX CYIPYrOB €CTh HECOBEPIIIEHHOJIETHUN pedeHok. Ho kak mocTynuTs,
KOT'/Ia y CYIPYTOB €CTh HECOBEPIICHHOJIETHUN PEeOCHOK, KaK 3allUTUTh €ro MpaBa U
3aKOHHBIC WHTEpeCHI? EctecTBeHHO Takas 3aIuTa peayCcMOTpeHa
3aKOHO/IATEILCTBOM U MPOBOJAUTCS TOJIBKO B cyaeOHOM Topsiake. U ceituac mMbl Gosee
MOJAPOOHO PacCMOTPUM 3aKOHHBIC MPaBa M UHTEPECHI JAETEH MIPU PACTOPKEHUU Opaka.

['oBopst 0 3amuTe M OXpaHe 3aKOHHBIX MPAB U MHTEPECOB JETEH TYT CIEAyeT
PYKOBOJCTBOBAThCS B OosbIneit crerienn CemerinbiM Konekcom, Tak B 1. 7 ¢1. 7 CKY
3aKOHOJATENb 3aKpEenui MPUHIUIT 00ecleueHuss MPUOPUTETHOW 3alllUThl TpPaB U
uHTepecoB HecoBepuieHHoNeTHUX [4]. B m.1 c¢1.18 CKVY ykazaHo 4yTo 3amura
CEMEWHBIX MPaBOOTHOUIEHU OCYLIECTBIISIETCSI HEMTOCPEACTBEHHO CYOM 10 ITPaBHIIaM
IPAXKIAHCKOTO CYIOIPOU3BOJCTBA, a B HEKOTOPBIX CIIy4asiX, MPEAyCMOTPEHHBIM
3aKOHOJATEIbCTBOM, T[OCYJApCTBEHHbBIMU  OpraHaMu (OopraHaMd OIEKH H
noneunTenabcTBa). Tak sxe umeHHo B cT. 109 CKY, npeaycMoTpeHo 4To Mpu HATMYUU
Yy Pa3BOMSIIUXCS CYNPYrOoB HECOBEPIIEHHOJIETHUX JETeH pacTopkeHne Opaka
IIPOBOJIMTCS TOJIBKO B cyneOHOM mopsinke [4]. B uHTEpecax nerei 3aK0HO1aTeIbCTBO
npeaycMaTpuBaeTCs, 4YTO  CYOpyrd,  pemas  KU3HEHHO  BaKHble IS
HECOBEPILICHHOJETHUX JETel BONPOCHI, BIpPABE 3aKIIOYUTh CEMEHHO-TIPaBOBbHIC
JOTOBOPBI 0 JeTsaAX, a uMmeHHo 1.1 cr. 161 CKVY ycranaBnuBaer mpaBo CYNpyros
MpEACTaBUTh HAa PACCMOTPEHHE cyaa corjameHue o Aetsax. CorjameHue o AeTIX
MO/IPa3yMeBaeT O TOM, C KeM OyayT IMPOXWBATh JIETH TMOCJIE PACTOPKEHUs Opaka, a
TaK)X€ aJIMMEHTHBIA JIOrOBOp, TO €CTh COTJAIIEHUE CYNPYroB O MOPSIKE BbIILIATE
CpPeACTB Ha cojiepxaHue aereid. «CTaHIapTHBIN» pa3Mep allUMEHTOB cocTaBisieT 1/4

4acTh OT €KEMECSIYHOr0 3apadoTKa, HO He MeHee 1/3 OT MPOKUTOYHOTO MUHUMYMa Ha



peb€Hka cooTBeTcTByIolero Bo3pacta. B Jlonmenkoit Hapomnoit PecnyOmnuke
MPOKUTOUYHBI MUHUMYM COCTABJISIET: @) AJIsI ieTe Bo3pacTom 10 6 et — 2064,00 poc.
pyo0., 0) s mereit ot 6 g0 18 et — 2572,00 poc. py6. [3].

Pasmep  3agomkeHHOCTH MO yIjlaTé  aJMMEHTOB  OMNpeAelseTcs
TFOCYJapCTBCHHBIM HUCIIOJTHUTEIEM IO MECTy HCIOJIHEHUsS pelieHus (MecTy
KUTEIBCTBA WU paOOThl JOJDKHUKA). [lpu ompeneneHun cyMMbl 3aJI0JKEHHOCTH B
70Jie OT 3apaboTka (J10X0/1a) pa3Mep aluMEHTOB HE MOXKeT ObITh MeHbie 30 %
NPOKUTOYHOTO MHHMMYMa JJIsi peOeHKa COOTBETCTBYIOIEr0 Bo3pacTta [8].

CrnenoBaTenbHO, €CIIM TaKOE€ COIJIAIIEHHE O HECOBEPIICHHOJETHUX MAETIX
OTCYTCTBYET WUJIU €CJIM OHO UMEETCsI, HO OBLIO 3aKJII0UEHO 0€3 yueTa HHTEPECOB JEeTeH,
00 HapyIIaeT UHTEPECHl peOeHKa, CyJl UCXO/s U3 00CTOSATEILCTB Jelia, ONpPEeIIseT,
C KeM M3 poJiuTeseil OyayT mpoKuBaTh HECOBEPIIICHHOJIETHUE JIETH TIOCIIE pa3Boja, a
TaKK€ C KOTO0 M3 POJAMTENIEM M B KaKUX pa3Mepax B3bICKUBAIOTCA AJMMEHTHI Ha
coliepKaHue JEeTei, TO eCTh IPU PaCCMOTPEHUH B CYJACOHOM MOPSIKE 3asBICHUS CY/T
pelIaeT BOMPOCHl O CyAbOE HECOBEPIISHHOJIETHUX JeTeil, 00IlIero uMyiecTna, 0o
anuMenTax [10].

HezaBucumo oT TOro, 3asiBJ€HO JIM Cymnpyramu TpeboBaHue 00 onpeesieHuu
ponuTensi, ¢ KOTOPhIM OYIyT KUTh JETH, CyJ 00si3aH MPEANPUHATh MEPhI K 3allIHUTe
IpaB W HWHTEPECOB HECOBEPUICHHOJETHUX. Mepbl, NpUHHUMAEeMble B CIydae
oOHapy KeHHs CYZI0M HapYIICHHUs MpaB AeTei, npeaycMoTpensl 1. 3 ¢t. 109 CKVY. [6].

3ammMrTa npaB JeTeld ATO HEMOCPEICTBEHHAasl O0S3aHHOCTh Cy/la B CEMEIHO-
mpaBoBoil cdepe. B cBs3M ¢ 3TUM Cyny MpencTaBIeHO MPaBO BHIMTH 3a Mpeaeibl
HCKOBBIX TpeOOBaHUI, TO €CTh CyJ, YCTAHOBUB, UYTO Yy CYNPYIOB HMEIOTCS OOIIHe
HECOBEPILICHHOJIETHUE JIE€TU, HE JOJKEH OTPAaHUYMBATHCA BBIHECEHHUEM PEIICHUS O
pacTop:keHHHU Opaka MEXJy CYIpyramu, He PelIrB BOMPOCHI O MECTE MPOKUBAHUS U
comepkanusi pebeHka. Tak ke cyln 00si3aH BBISIBUTh HAJIMYHUE M COJIEPIKAHUE
COTJIAIICHHUH, JOCTUTHYTHIX POIUTEISIMU TIO 3THM BOIpocaM. TolbKo yOeauBIIUCH B
OTCYTCTBHUU CHOpA U JJOCTUKEHUHU COTJIAIIEHUsI, 00ECTIEYMBAIOIIETO COOI0ICHHUE MTPaB
pebeHKa, Cy/l BIpaBe BHIHECTH pELICHUE O pacTop:keHuu Opaka. «TakoB MOMIMHHBIN

CMBICJI 3aKOHA, HAIPaBJICHHOTO HA 3al[UTy MHTEPECOB peOeHKa Kak HanboJiee ciadboro,



ySI3BUMOI0 YYaCTHUKA CEMEMHBIX PABOOTHOIIICHU, - HE 0€3 ocHOBaHuM cunTatoT C.
1O. Yamkosa u E. A. Uedpanosa [C. 47, 5].

OnHo W3 BaXHBIX TMOJOXKEHUH 3aKPEIUICHHBIM U TMPETyCMOTPEHHBIM B
CEMENHOM 3aKOHOAATEIBCTBE O 3aLIUTE MPAB JECTEH, ABISIETCA MOJOKEHUE O TOM, UTO
no oOimeMy MpaBwily Ha TpeOOBaHHUS, BBITCKAIOIIME U3 CEMEWHBIX OTHOIICHUM,
MCKOBasi 1aBHOCTh He pacmpoctpanseTcs (cT. 20 CKVY). B HEKOTOphIX UCKIIIOUEHUSX,
KOTJIa 3TO YKa3aHHO 3aKOHOIaTesieM B criennaibHbix Hopmax CK [9].

AmumenTsl, cornacHo 4. 2 ¢T. 191 CKVY, MoryT ObITh B3bICKAHBI 32 MPOIIIE/IICE
BpeMsi, HO He 0oJiee ueM 3a TpU rojia ¢ MOMEHTa oOpalleHus B CYy/, €CJIU CyJIoM OyieT
YCTaHOBJICHO, YTO JI0 OOpAIeHUs B CYJl IPUHUMATIUCh MEPHI K MOTYyUYEHHIO CPEJICTB Ha
CoJiep)KaHWe, HO aJMMEHThl HE OBLIM IOJYyYeHBl BCIICACTBHE YKJIOHCHHS JIUIIA,
00s13aHHOTO YIIJIAYUBATh AJIMMEHTHI, OT UX yIIATHI.

HyxHO mnoOHMMaTh, YTO TIOCJIE COBEPIICHHOJETHUS peOCHKa, OH caM WU
POIMTENb 3aX0YET uYepe3 CyJA MOIY4YUTh AOIT 3a 18 JeT, To 3TO claenarb yxKe He
ynactcs. OOHaKo 3aKOHOJATENbCTBOM YETKO MPEAYCMOTPEHO — MCKOBBINA MEPUO]
MOKET OBITH MPOJIJIEH, €CIIM UCTELl MPEANPUHUMA MOMBITKY MOJYYSHHs AIMMEHTOB
Ha peOeHKa B JOCYAeOHOM MOpSAKE, HO €ro JEWCTBHUS HE NMPUBEIU K JKEIaeMOMY
pesynbraty. MCKOBOM CpOK IO HCIOJIHUTEIHBHOMY MPOU3BOJACTBY MOXET OBIThH
OpPOJJIEH JIMIIb 33 MCKIIOUYEHHEM €CIM  HCTEl] MPEJOCTaBUT JTOKYMEHTHI,
HNOATBEPKIAIOUIME HEBO3MOKHOCTD MPEABSABICHUE TAKOTO UCKA.

CranpapTHbIi IEpUOJ B3bICKAHUS MO aJIMMEHTHBIM BBIILIATAM Ha JIETEW Mpu
YCJIOBUU MPUMEHEHUS UCKOBOU MaBHOCTH - 3 roaa. [lpu 3ToM, 10 COBEpPIIEHHONETHS
JeTel mojaTh WCK JJIS Ha3HA4YCHHWs] alMMEHTOB MOXKHO B JI000€ BpeMs, HO B
MOCJIEACTBUU MOIYYUTh MOJOKEHHYIO CYMMY MOKHO TOJIBKO 3a 3 roja mocJje nojiaqu
HCKOBOT'O 3asIBJICHUS.

[locne pocTukeHUsT PEOEHKOM COBEPILICHHOJIETHUS MPaBO Ha MOJYYEHUE
ATMMEHTHBIX BBIIUIAT, B Cllydya€ HE MOCTYIUICHHS B BbICIIEE y4eOHOE 3aBeJlICHHE,
3akaH4uMBaeTcs, Tak Kak cT. 180 CKY npenycmaTpuBaet npaBo neTel Ha COEepKaHue

HMMCHHO I0 COBCPIICHHOJCTHA.



[Ipaktnyecku  nr0b6oe  0053aTENBCTBO,  KOTOPOE  MpEeayCMaTpUBACT
3aKOHO/ATENIbCTBO, UMEET CPOK MCKOBOM AaBHOCTH. Coaep:kaHre HOPMBI B TOM, YTO
KOrjJla MCTEKaeT 3TOT CPOK, TO MPUBJIEYL K OTBETCTBEHHOCTH 3a HApYIICHUE YKE
HEBO3MOXXHO. CrenoBaTeNbHO, MO AJTMMEHTHBIM BBITIJIaTaM CPOK JABHOCTH TaKKe
MPUMEHSETCS M COCTaBIAET 3 roja, MOCJIE€ €ro HCTEYEHHS 3aJ0JKEHHOCTh I10
AJTMMEHTHBIM 00513aTeJIbCTBAM B3BICKATh YK€ HEBO3MOXKHO.

[Tpu sTom cornacuo ct. 141 CKY npaBa u 00s13aHHOCTU pouTeeH K peOeHKY
PaBHO3HAYHBI, TTOATOMY B TMOCIEJICTBUM MPU PACTOPKEHHH Opaka U MPOKHUBAHUU
pebeHKka C OJHUM W3 POJUTENICH, MPU YCIOBUM HEMOJAauyd HCKAa O Ha3HAYCHUU
QJTMMEHTOB B CYJI, UMEIOTCS MIPEANIOCHUIKH /ISl HApYIIEHUs NpaB peOeHKa pouTeNeH.
[ToaToMy BKJIIOUEHHE ATUMEHTHBIX 00S3aTEILCTB B MEPEUYCHb CIIyYyaeB Ha KOTOPBIE
MCKOBasi JaBHOCTb HE PACIpPOCTPAHSIETCS TMO3BOJIMT Ha HAIl B3TJISA] HCKIIOYUTH
HapyIIeHHE TIPaB U MHTEPECOB peOCHKA, TaK KaK MO3BOJIUT MO COBEPIICHHOJICTHEIO
oOpaTUTCs B Cy[I 1O B3bICKAHUIO AJIMMEHTOB 32 COOTBETCTBYIOLIUN IEPHUO/I.

3ammuTa U 0XpaHa 3aKOHHBIX [IPaB U UHTEPECOB JIETEU SABIIAETCS IPUOPUTETHOM
U HEOThEMJIEMOW YacThIO MOJUTHKM HAIero rocyaapcrBa. YToObl oOecreyuThb
NOJDKHYIO W BCECTOPOHHIOK pEaIu3aldi0 MpaB M 3aKOHHBIX HHTEPECOB
HECOBEPIIEHHOJIIETHUX, HEOOXOJUMO HE TOJBKO CO3/1aTh OTJIAKEHHYIO CHCTEMY
rOCYJAapCTBEHHBIX OPraHOB M CIy)KallluX, MPU3BAaHHBIX peliaTh 3TH 3aJadyd, HO U
YCOBEPILIEHCTBOBATh MPABOBOM MEXaHU3M PEalM3allH PaB HECOBEPIICHHOJIETHUX.

Takum o0pa3om, 1O pe3yiabTaTaM UCCIEIOBAHUS YCTAHOBJICHO, YTO
00SI3aHHOCTH POJUTENEH IO COMACPKAHUIO NIETEH SIBISIOTCS PAaBHBIMHU, MOITOMY C
IEIbI0 3aIIUTHl M OXpaHBl MPaB peOCHKAa BHECEHO MPEIJIOKEHHE O BKIIOUCHHH B
HopMbl mpoekToB CemeliHoro Kopekca JIHP u I'paxknanckoro Kopexca JIHP
MOJIOKCHHS O BKITFOUEHUW aTMMEHTHBIX 0053aTE€ILCTB B MIEPEUEHb 00CTOSATEIHCTB, HA
KOTOpPbI€ CPOK HCKOBOW JJABHOCTU HE PACIPOCTPAHSAETCS.
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