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AHHOTanmMs: B cratbe paccMaTpuBaeTcs CBUAECTEIBCKHI HMMYHUTET, €ro
3akperuienne B Koncrurymuu Jlonenkoit Hapoanoit Pecyomuke (nanee — JIHP), a Taxxke B
VYronosHo — mporeccyanbHoM Kogekce JIHP. Takke, m3ydarorcsi ero 0COOCHHOCTH,
OCHOBaHMS U IPUMEHEHHUE B OTHOIIIEHUHU OJTU3KUX CBUJIETEIS, MOAYEPKUBACTCS HEOJIOTU3M,
KOTOpBIN B JaJIbHEHIIIEM BO3MOXHO OBLJIO Obl BHECTH B YTOJOBHO — MpPOLIECCYabHOE
3akoHo arenbcTBO JJHP.
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Annotation: The article examines witness immunity, its consolidation in the
Constitution of the Donetsk People's Republic (hereinafter - DPR), as well as in the DPR
Criminal Procedure Code. Also, its features, grounds and application in relation to relatives
of the witness are being studied, the neologism is emphasized, which in the future could be
introduced into the DPR's criminal procedural legislation.
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[TpoBo3rnarmias TMYHOCTH BBICIICH IIEHHOCTHIO, UTO 3aKperuieHo B ¢T.3 KoHcTuTyImmn
Honernkoir HapomHot PecnyOnmku [1], rocymapcTBo TeM caMbiM Oeper Ha ceOs
00s13aHHOCTh OOecIeueHus paB U ¢cBoOO yenoBeka. OHUM U3 aCIIEKTOB 3TON Ba)KHOU U
CJIOKHOHM TMpoOJIeMbl €CTh PEIICHUE pPsa BOIPOCOB, CBS3aHHBIX C 3aKOHOJATCIHHBIM
ypETryJIUPOBAHUEM UM peaTH3aIfeid Ha MPAKTHKE TOJIO0XKEHUH YTOJIOBHO-TPOIIECCYATBHOTO
WHCTUTYTa HMMYHHUTETA CBHUICTEIICH.
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HecmoTtps Ha TO, 4TO HA MPOTSHKEHUU JJIUTEIBHOTO BPEMEHU B HAYKE YTOJIOBHOTO
MPOIIECCa MPOBOAUINCH UCCIENOBAHUS 3TOIO HUHCTUTYTA, TOBOPHUTH O TOM, YTO HA JAHHOM
JTare JOCTUTHYTO €IMHCTBO BO B3MVISAAX YYEHBIX OTHOCHUTENBHO MOHSTHUS, COAEPKAHUA,
MyTEN 3aKOHOAATEIBHOTO 3aKPEIICHUS U IPYTUX BOMPOCOB HE MPUXOAUTCHL.

OnHOM M3 BaXKHEWIIINX, C CAMOT0 Hayajga HEOThEMIIEMBIX CBOMCTB MTPABOBBIX HOPM,
peAyCMaTPUBAIOIIUNX TOT WJIM UHOM UMMYHUTET, SIBISETCS TO, YTO 3TH HOPMBI CO3AAIOT
UCKJIIOUEHHUS U3 OOIMX MPaBUIl, YTO B MOJHONW Mepe KacaeTcs U UMMYHUTETa CBUJIETENCH.
Kak ykazanHnas 0011ast HopMa, 1o HareMy MHEHHUI0, B ’TOM CJIy4ae BBICTYIAET 00S3aHHOCTh
CBHJIETEJISI aBaTh MoKazaHus. MTak, KOTo HEIb3sl IOMPOCUTH MO YTOJ0BHOMY neity? O4yeHb
4acTO CJIEA0BATENN CTAJIKUBAIOTCS C TaKOW MPOOJIEMOM, KOrjla €CTh CBUIETENb, KOTOPBIMA
BUJICTT OOCTOSITENIHCTBA MTPOUCIIICIIETO, M MOT OBl JaTh BAaXKHBIC TS JIeja MMOKa3aHus, HO
JOTPAITBATH €T0 OH HE HMeeT BO3MOkHOCTH [1]. [Touemy Tak mpoucxoaut? Beemy BUHOM
SBJIETCSI CBUIETEIbCKUA MMMYHHMTET, KOTOPBIM 3akperieH cratbeid 44 KoHctutynuu
Hounenxoit Haponnoit PecnyOnuku. OmnpeneneHue «CBUIETEIBCKOTO MMMYHHUTETa» B
YyTOJIOBHO — TipolieccyanbHoM kojiekce JIHP He mpeacTaBieHo JHiib «BCKOIb3b» 00 3TOM
yIOMHHAeTCs B 4. 6 cT. 76, OHAKO, NIl CpaBHEHUS, Mbl MOXXEM IPUBECTH MPUMEP U3
Poccuiickoro 3akonomatennctBa, rae B 1. 40 cr. 5 VIIK Poccuiickoit ®denepanun
OTpe/IeTICHO, YTO UMMYHHUTET CBUJIETEIIEH — IIPaBO JIMIA HE JaBaTh TOKA3aHU MPOTUB CeOsI
¥ CBOMX OJIM3KUX POJCTBECHHUKOB [2]. [y yero mpuayMaH CBHACTEIbCKUN HMMYHHUTET U
KaKoe 3HayeHue OH uMmeet? J[eno B ToM, 4TO OIM3KHE POJACTBEHHUKH B CHILY POJCTBEHHBIX
OTHOUIICHHH, KaK MPABUJIO, 3aUHTEPECOBAHBI B UCXOAE Aena. C OAHOM CTOPOHBI, CBUAECTEND
0CO3HAET 0053aHHOCTh TOBOPUTH MPABIY, a C JIPYrod — B CUITy POJICTBA, JKEJIA€T MOMOYb
OJIN3KOMY YEJIOBEKY, JaTh BBITOJHBIE JJII HETO MokazaHus. JlaBjaeHrue Ha POJICTBEHHUKOB
YIpO30M TPUBJICUYEHUS KX K YrOJOBHOM OTBETCTBEHHOCTHM 3a HEBBIIIOJHEHUE WMHU
00SI3aHHOCTH CBUJETENS, BEJET K HAPYIICHHUIO OOIEeUeIOBEYECKUX MPUHIIMIIOB MOPAJIH.
CBUIIETENBCTBO POJCTBEHHUKOB B CYJI€, TAKXKE MOXKET MPUBECTH K pacnagy CEMBbH,
pa3pylIIeHUIO POJICTBEHHBIX OTHOIICHU [4, c. 34].

B cBs3u ¢ yeM, rocy1apCcTBOM U NPEAYCMOTPEH TAKOM JIEMEHT, KaK CBUAECTEIIbCKUAN
MMMYyHUTET. KOro Henb3st IONMPOCUTH IO YIOJIOBHOMY JI€lly, WU KTO HMMEET IIPaBo
BOCIOJIB30BaThCSI CBUJETEIIbCKAM UMMYHHUTETOM? [IpeumyuiecTBeHHO, caMm
10/1I03pEBAEMbIN MJIM OOBUHAEMbBIN UMEET IIPABO HE JaBaTh MMOKA3aHUs MPOTUB CAMOT0 ceOsl,
JOCTATOYHO TMPH JOMPOCE BOCHOJb30BaThesi cratheit 44 Koncrutyruu JIHP [1], manee,
TaKUM MPABOM 00J1aJIal0T OJIM3KHE POJACTBEHHUKU, K KOTOPBIM OTHOCSITCS: CYNIPYT, CYIIpyTa,
JIeTH, POJIUTEINIU, YCHIHOBUTEIHU, YCHIHOBJICHHbBIC, POJIHBIC OpaThsi U CECTPhl, 0A0YIIKU U
JNEYyIIKU, a Takke BHYKM. Bce ykasaHHbIE JMIla MMEIOT IMPaBO OTKA3aThbCs OT Jlaud
MOKa3aHUH TPOTHB CBOEro pojcTtBeHHUKa [4, ¢.35] u Bocmonb3oBaThcs craThed 44
Koncturyuuun JIHP. Ho Bcerma Hamo mOMHUTH, UTO CJIEAOBATENb B XOA€ AOMPOCAa UMEET
BO3MOYKHOCTh MPEIJIOKNUTh BaM 1aTh moka3aHus MPOTUB CBOETO POJCTBEHHUKA U OKa3aTh
napiieHre Ha Bac. B Takux cutyanusx nmpucyTcTBUE aJiBoKarta rnpu Baiem porpoce Oyner
BECbMa HEOOXOTUMBIM.

Hekoropeie yueHbIE TONKYIOT MMMYHHUTET CBHUIETENS KaK «IpPaBO IPaKJaHWHA B
ONPEAECIICHHBIX CIIydasX OTKa3aThCs JaBaTh NOKA3aHUS OpraHam IMpeIBapUTEIBHOTO
CHENCTBUA U cyla». M ¢ 3TUM AEHUCTBUTENIBHO HEIb3sl COIVIACUTHCS, MOCKOJIBKY B TaKOM
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NOHMMAaHWY WMMYHHUTETa WM OXBAaThIBACTCS CIIMIIKOM IIMPOKUN KpPYyr CIydyacs.
C. CraxoBcKHil JaeT omnpenejcHHe MMMYHHTETa CBHJETENEH KaK «0e3yCIIOBHOTO WITU
OTPAaHMYEHHOTO OCBOOOXICHUS HEKOTOPHIX TPYNI TpakaaH OT OO0S3aHHOCTH J1aBaTh
TIOKa3aHMs, CPEAM KOTOPBIX MOXKHO BBIICIHTH JinIl [5, ¢. 48]:

1) KOTOPBIX 3aMpPeIneHO AOMPAIIMBATh B KAYECTBE CBUJICTEIICH;

2) KOTOpBIC UMCIOT MPABO OTKA3aThCs OT Ja4yM IMOKa3aHUil,

3) KOTOpbIe MOTYT OTKa3aThCsl OTBEYATh Ha OT/ICIbHBIC BOIIPOCHI.

Kax MBI MOXKeM BUIETh U3 MPUBEACHHBIX OMPEICICHUM, CYIIIECTBYIOT PACXOKICHUS
BO B3IISIIaX YYCHBIX OTHOCHUTEIBHO TOTO, KaKME MMEHHO WCKIIOYUTEIHHBIC MPABOBBIC
HOPMBI CJIEAYyEeT CUUTAaTh, COOCTBEHHO, MMMYHHUTETOM CBHUcTeNel. B kauecTBe cyObekTa
ATOrO0 TIpaBa HAa WMMYHHUTET TPAIUIIMOHHO pPAaCCMATPUBACTCS CBHJIETEIh, YTO BIIOJTHE
MOHATHO M ecTecTBeHHO. [lo HameMy MHEHHI0, HE0OXOIUMO OOpaTUTh BHUMAHHUE HA TO
00CTOSATEIBCTBO, YTO JIMIIO TOJIB3YETCS MPAaBOM HA UMMYHHUTET TIPH MTPOBEACHUH HE TOJIBKO
JI0TIpOca, HO U JAPYTHUX CIEACTBEHHBIX JACHCTBUMN, €CIIM OHO JIaeT MOKa3aHus (OYHas CTaBKa,
peabsiBIeHUE i ono3HaHus). OTAelbHbIE YYeHbIe KaK OJIMH M3 BUJIOB UMMYHHUTETa
CBHUJICTENICH paccMaTpUBAlOT HOpPMY, 3akperuieHHyto B 1. lu. 3 ct. 75 YIIK JIHP [2],
KOTOpas TpeaycMaTpuBaeT, 4YTO JHIA, KOTOpPHIE COIVIACHO 3aKIIOYEHHUI0, CYyJeOHO-
MICUXUATPUUECKON WU CYIeOHO-MEIUIIMHCKOM IKCIIEPTU3HI B CUITY CBOMX (DU3UUECKUX WIIH
MICUXUYECKUX HEIOCTAaTKOB HE MOTYT MPaBUIBLHO BOCIPUHUMATH (DAKTHI, WMEIOIINE
JOKa3aTelbHOE 3HAYCHHE, U 1aBaTh ITOKa3aHM O HUX. B 3TOM acrekTe HHTepecHa IMO3HIIHS,
kotopyto 3aHumaeT M. U. baxkanos. [1o ero MHEHHIO, MOKHO pa3jinyarh 00s13aTeNIbHBIN
(aOcoMOTHBIN) U (QaKyJbTaTUBHBIA (OTHOCHTEIbHBIN) UMMYHUTET cBHueTens [5, c. 49].
[Tpu oOsi3aTeNIbHOM MMMYHHUTETE BOOOIIE 3amperniaeTcs IOMPOC OMpEACICHHBIX JHUIl B
KauecTBe cBueTeneH mo aeny. [Ipu hakyapTaTHBHOM HMMYHHUTETE €CTh IMPABO OTKA3aThCS
OT OO0S3aHHOCTEW CBUAETENS MO eIy, HO OH MOXET MO COOCTBEHHOMY >KEJIaHHIO
BOCIIOJIL30BAaThCA U J1aTh MTOKa3aHusl. B yrojgoBHOM mpoliecce, Kak U B JIt000# npyroi chepe
MIPABOBOTO PETYJIMPOBAHUS, OJUH CYOBEKT (JIOHDKHOCTHOE JIMI0 MW TPAKIAHWH) MOXKET
peanu3oBaTh CBOM TMpaBa JIMIIb B TOM Clydae, €CJIM BTOpPOH CYOBEKT UMeeT
COOTBETCTBYIOIIHE 00s3aTeNbCTBA. CBUIECTENH MOXKET PEATM30BaTh MPABO HA OTKA3 OT Aa4u
MOKa3aHMi, €CJIM CIeA0BaTeNb (JIUII0, TPOU3BOSIICE TO3HAHUE, CYbs) PA3hICHUT EMY ITO
PaBO M 0OECIICYUT BO3MOKHOCTD €r0 OCYIIECTBIEHUs. «Bpsi i1 HYy>)KHO TOKa3bIBaTh, YTO
mpolleccyanbHbIe TpaBa JHIla BHE COOTBETCTBYIONIUX OOS3aHHOCTEH KOMIIETEHTHBIX
OpraHoOB TOCyaapcTBa (JOHKHOCTHBIX JIMI[ TI0O WX Pa3bICHCHUI0O W PEATbHOMY
00eCIeYeHHIO) ITPeBpalacTCs B MyCTyIo Aekiaapanuioy [5, ¢. 50].

CaMm (¢akt oOTKa3za CBUACTENS /JaBaTh I[IOKA3aHUA, €CIM OH BOCIOJIB30BaJICH
MPEIOCTABIICHHBIM €My 3aKOHOM HWMMYHHTETOM, HE MOXET pPacCMaTpUBATBhCI Kak
JIOKA3aTeIbCTBO BHUHBI JIMIIA WM CYUTATBCA OOCTOSITCIIBCTBOM, OTSATYAIONIUM €TI0
OTBETCTBEHHOCTh, OBITh IOPUIWYCCKUM OCHOBAaHHWEM II0J03PEBaTh TaKoOe JIHIO.
H. TacnmapssH oTMeuaeT, 4YTO HEpPEOKH CIlydaW, KOTJa HEKOTOphIE CyABl, a TaKxKe
CJIEICTBEHHO-TIPOKYPOPCKHE PAOOTHUKHU B HApYIICHHE TPEOOBAHUHN 3aKOHA MPOJIOJDKAIOT
pacIieHuBaTh OTKa3 JOMPAIMBAEMOr0 OT Jlayu MOKa3aHWW MPOTHUB ce0s KaK MpU3HAHUE
CBOEH BUHBI, KE€JIAHUE YKIIOHUTHCS TAKHUM CITIOCOOOM OT YTOJIOBHON OTBETCTBEHHOCTH, OJTHO
W3 OCHOBAHWH NJIsi M30paHusl MEPOH MpecedeHus: apecta, 00CTOSTEIHCTBO, OTATUAOIIEE

294



AxmyanvHvle npobiemsl npasa u nymu ux peuleHus

Hakazanue [4, c. 36]. [Ipu pa3bsicCHEeHHH COOTBETCTBYIOINIMX MOJOXeHUH KoHcTHTyluu
JIOTIYCKAIOTCA  pa3iuyHble (OpMbl 3allyrMBaHMs, JONPALIMBAEMOTO0 OTHOCHUTEIBHO
HACTYIUIEHMsI JJI1 HEro HEeOJaronmpUATHBIX MOCJIEICTBUM B Cllydae OTKa3a OT Jayu
noka3zanuii. Ha »3T0 0OCTOATENBCTBO clleqyeT OOpaTUTh BHHUMAHUE IIOTOMY, 4YTO
HOSIBJIAIOTCS. IyONMKaIMKM, B KOTOPBIX OOOCHOBBIBAIOTCS HECKOJIBKO OTIMYHBIE TE3UCHI.
Hampumep, B. CmupHOB, paccmaTpuBasi BOIPOC pa3bsCHEHUS CBUICTENIO IpaBa
OTKa3aTbCsl JaBaTh NOKA3aHMs, NUIIET: «BaXHO JMIIb, ¢ OAHOW CTOPOHBI, OJHO3HAYHO
yKa3aTb Ha YrOJOBHYIO MPOTUBOMNPABHOCTh (DAaKTOB, O KOTOPBIX HE 00s3aH
CBUJICTEIBCTBOBATh JIONPAIIMBAEMBIA, a C Jpyrod — OOO3HAYUTh CBOE MOPAIbHO-
IICUXOJIOTUYECKOE MPABO MOJO3PEBATH CBHUJETENS, €CIM OH YMOJTYHUT O 4YeM-IHO0 WU
OTKQXETCSI CBHIICTEIILCTBOBATE» [6, ¢.48]. BromHe Bo3MoOKHA cCHUTyalwsi, P KOTOPOIi
CBUJIETENb OYyJIET MBITAThCA YKIOHUTHCA OT Jlayd IMOKa3aHWil, TO €CTh OT BBIIOJHEHUS
BO3JIO)KEHHOW HAa HErO YTrOJIOBHO-TIPOLIECCYAIbHBIM 3aKOHOM OOS3aHHOCTH, CChUIAsICh MPH
9TOM Ha MPEIOCTaBJICHHBIM €My UMMYHUTET, KOTJa B ACHCTBUTEIILHOCTU OH HE UMEET Ha
3TO MpaBa (HampuMep, OH Ha CaMOM JieJie He SBJISETCS OJU3KUM POACTBEHHUKOM WIIU
YJIEHOM CEMbH JIMLA, B OTHOLIEHUH KOTOPOTO JIOJKEH JaTh MOKa3aHMs). MOTUBBI TaKOTrO
MOBEJICHUSI MOTYT OBITh Pa3HBIMU, HO CYTH JI€JIa 3TO HE MEHSET.

Takum 00pazoMm, HEOOXOJUMOCTH MOTHUBUPOBATH CBOE PELIEHHE HE CYLIECTBYET,
OJIHAKO €CJIM CBUJETEINIb PEIINI BOCIOIB30BaThCA ITUM IPABOM, OH JIOJDKEH yKa3aTh Ha
00CTOSATENBCTBA, KOTOPBIE MOJATBEPKAAIOT BO3MOKHOCTh BOCIOJB30BATHCS YIOMSHYTHIM
paBoOM, Kak: (akT HaXOXKIEHUS B POJICTBEHHBIX (CEMEMHBIX) OTHOIICHHUSX C JMIIOM, B
OTHOILIEHUU KOTOPOTO €My MPEMIOKEHO NaBaTh IOKA3aHWs, WIM yKa3aTh Ha TO, 4YTO
IIOCTABJICHHBIE BONPOCHI KACAIOTCSI UMEHHO €ro noBeAeHus. COOTBETCTBEHHO, CBUIETEIb
UMEEeT NPaBO OTKAa3aThCsl BCJIEACTBME MMMYHUTETA JaBaTh KaKUe-IUOO XapaKTEpUCTUKU
CBOMM OJM3KMM POJCTBEHHMKaM M ujeHaM ceMbH. (COOTBETCTBEHHO, BCIEICTBUE
IPOJEIaHHOTO aHaju3a, CUYUTaeM HEOOXOIMMBIM pa3BUBATh HMHCTUTYT HMMYHHUTETa
ceugnereneit B JIHP, pacumpsats konruecTBO HHPOPMAIIMKA B 3aKOHOAATENILCTBE O JAHHOM
UHCTUTYTE.
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