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AHHOT&HI’IH: Cratps IIOCBAIIICHA HpO6JI€MaTI/IKC pcajii3anu 3allIUTHUKOM Ha
CTauu IMPCABAPUTCIIBHOIO CICACTBHUA CBOMX IIpaB, HAIIPpAaBJICHHBIX Ha C60p u
MMpCACTABJICHUC JOKA3aTCIILCTB 110 YIOJJOBHOMY ACJIY, B HaCTHOCTHU IIpaBa 3allpalliiBaTb U
IIOJIy4aTb JOKYMCHTEI, OIIPpAallNBATh I'PAXKIAH.
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RIGHTS AND OBLIGATIONS OF THE DEFENDER IN
CRIMINAL PROCEEDINGS.

Korostienko E.O.

Annotation: The article is devoted to the problems of the defender's realization of his
rights, aimed at collecting and presenting evidence in criminal proceedings, in particular
when submitting a lawyer's request, interviewing persons, requesting the necessary
information. In addition, the problem of implementation by the defender of his duties in
criminal proceedings is considered.
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[TonHOMOUYMST 3alIUTHUKA BBITEKAIOT W3 OCHOBHBIX MPUHIHUIIOB YTOJIOBHOTO
CYJIONIPOU3BOJICTBA, OTPAXKAIOIIUX U KOHKPETH3UPYIOMUX KOHCTUTYIIMOHHOE TIPaBO
KOKIO0TO Ha 3amuTy. KOHCTHTYIIMOHHOE MpPaBO KaXJIOT0 Ha KBATH(DHUIIMPOBAHHYIO
IOpUINYECKYI0 Tomolnb, 3akperyienHoe B cT. 41 Koucruryuuun [IHP, mMoxer ObITh
peaM30BaHO TOJBKO B TOM Cllydae, KOT/la 3Ta TOMOIIb OKa3bIBACTCS JIUIIOM, 00JIaJa0UM
CHeIHaIbHBIMK MTO3HAHUSIMHU B 001acTH mpaga [1].

Jlns Ka4ecTBEHHOTO OOECIeueHUsl HSTOTO TMpaBa 3aKOHOAATEIh YCTaHABJIMBAET
NepeueHb TpeOOBaHUM, KOTOPHIM JOKHBI OTBEYATh JIMIIA, OKA3bIBAIOIINE FOPUINICCKYIO
TIOMOIIIb B YTOJIOBHOM CYIOTIPOU3BO/ICTBE.

Taxk, cormacuo 4. 2 ct. 44 YIIK JIHP B yroioBHOM CyJIONpOU3BOJICTBE B Ka4E€CTBE
3aIUTHUKA JIOMYCKAIOTCS JIMIA, WMEIOIINE CBHUJACTEILCTBO O TIpaBe HA 3aHSITHE
afiBOKaTCKoW nesarenbHocThiO B JIHP, n npyrue cnenumanuctsl B 001acTu npasa, KOTOpPbIE
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10 3aKOHY UMEIOT PABO HA MPEIOCTABICHUE MPABOBOM MTOMOIIH JUYHO UJIH 10 IOPYUYECHUIO
IOpUAHYECKOTo Juia [2].

KpoMe TOro, 3aKOHOJATENb ONPENENAECT MOJHOMOYHS 3alllUTHUKA IPU OKa3aHUU
IOPUIUYECKOM MTOMOIIIM 110 YTOJIOBHBIM JiesiaM. Bce 3Tu mosiHoMouust perynupyrorces ct. 48
VIIK JIJHP. O0beM 3TuX MOJTHOMOYHN JOCTaTOYHO IMIMPOK M 3ajJlavya aJiBOKaTa — HauboJiee
MOJIHO MCMOJb30BaTh WX JUIsl YCIEHIHOTO BBIMOJHEHUS CBOUX MPOQPECCHOHATBHBIX
00s13aHHOCTEH.

[lo MHeHHIO BUIIe-TIpE3UACHTA aJBOKATCKOM manaTel XabapoBckoro kpas B.A.
CanoxuHa, TTOJTHOMOYHUS aJBOKAaTa — 3alllUTHUKA B HAy4YHOW JIMTEparype, KaK MPaBUIIo,
JensaTca Ha oOmme u crnennaibHbie. OOIIKME MOJTHOMOYMS 3alllUTHUKA BO3HUKAIOT C
MOMEHTA MPUOOPETEHHUS JMIIOM B YCTAaHOBJICHHOM 3aKOHOM IOPSIIKE CTaTyca aJBoKaTa.
Bo3HUKHOBEHHE CHENUATBHBIX MMOJTHOMOYMM 3al[UTHUKA OOYCJIOBJIICHO 3aKJIIOYCHUEM
COTJIAILICHUS MEXAY aJIBOKATOM U JIOBEpUTENIEM 00 OKa3aHUU IOPUIAYECKON MOMOIIU MO0
Ha3HAYEHUEM 3alIUTHUKA JUIY, IPUBJIECKAEMOMY K YIOJIOBHOW OTBETCTBEHHOCTH 3a CUET
rocynapctana [3].

3aKoHO/IaTeh, 3aKPENHUB TOJHOMOYMS 3alIUTHUKA, Kak OBl J1al BO3MOXHOCTb
3AIIUTHUKY «IOJKPEMUTHY CBOIO MO3UIMIO IO 3aIlMTE MpaB U CBOOOJ MOJI03PEBAEMBIX
(0OBHUHSEMBIX) HAa CTAaUU TPEBAPUTEIBHOTO cliiefcTBUS. OJHAKO 3aKOHOJATEIBHO HE
YPETYJIUPOBAaH MPOLIECCYAIbHBIM MOPSAIOK TaKuUX JEUCTBUN, MEXAHU3M pean3alUuu
3AIIUTHUKOM CBOMX MOJHOMOYHI B YTOJIOBHOM CYJONPOU3BOJICTBE, UTO B CBOIO OU€pE/lb
MPUBOJUT K TOMY, YTO 3alllUTHUK HE HWMEET BO3MOXHOCTH B IOJHOM Mepe OKa3aTh
KBATU(UIIMPOBAHHYIO IOPUJIUUECKYIO TIOMOIIb MOJ03PEBAEMOMY WM OOBHHSEMOMY Ha
CTaJIMU MPEBAPUTEILHOTO CJICICTBUSI.

B cootBercTBHHM ¢ 1. 13 4. 2 c1. 48 VIIK JIHP omHMM U3 MOJTHOMOYMI 3aIllMTHHKA
SBJISIETCS TTPaBO COOUpPAThH CBEICHUS O (haKTax, KOTOPbIE MOTYT UCTOJb30BATHCS B KAUECTBE
JI0OKa3aTeIbCTB MO JIeTy, B TOM YKCJIE 3alpaliuBaTh U MOJIy4aTh JOKYMEHTBHI UM UX KOMUU
OT TpaX/IaH U IOPUIUYECKUX JIHI], 3HAKOMUTHCS C HEOOXOTUMBIMU JOKYMEHTAMH, KPOME
TE€X, TalHa KOTOPBIX OXPAHSETCA 3aKOHOM, TOJIy4aTh MHCHbMEHHbBIE 3aKJIIOYEHUS
CIEIUAJIMCTOB IO BOIpOCaM, TPEOYIOMUM CHEIUaIbHBIX 3HAHUMN, OINpAIINBaTh TPak/IaH
[2].

N3 3TOro mojoXeHUsi BBITEKAET, YTO 3alIUTHUK TaKXE y4acTBYET B IpoIEcCce
JI0Ka3bIBaHMs HapsALy ¢ CyObeKTaMH J0Ka3bIBaHUs, repeuncieHHbiMu B cT. 72 YIIK JIHP,
TO €CTh HAPSIAY C JIULIOM, TPOU3BOAIINM J03HAHUE WK ciefgoBaresieM. OIHAKO B MOJTHOM
00beMe TTOJTHOMOYHSAMHU JOJIKHOCTHBIX JIMII 3alIIUTHUK HE 00J1aaerT.

ITo muenuto [I.I1. PruoneBCKOro OTCYTCTBUE OIPEACICHHOTO NOPSAKAa U IIPOLELYPHI,
COTJIACHO KOTOPBIM JIOJKEH JICMCTBOBATH aJIBOKAT, COOUpast «CBEACHUS O (pakTax, KOTOphIS
MOTYT OBITh HCIOJB30BAaHBI B KAa4eCTBE JOKA3aTEIbCTBA», CEPHE3HO YCIOKHSET
WCIIOJIb30BaHUE TAKOTO TMpaBa, MO0 BCEria TaUT B ce0e BO3MOKHOCTh YTEPH aKTyaJbHOCTH
COOpaHHBIX JTAaHHBIX M YPEBATO OCJIOKHEHUSIMU )11 afBokaTa. [IpemocTaBieHue agBokaTy
paB «COOMPATh CBEICHUS» HE YPETYJIUPOBAHO U HE «OMPOIECCyaIeHO» 3aKOHOM. JTO B
KOTOPBIN pa3 CBUIETEIHCTBYET O TOM, KaK JaJeKd aBTOPHI 3akoHAa 00 aaBOKATCKOM
NpaKkTHKe, 0COOEHHO B YTOJIOBHOM Ipou3BojacTse [4, ¢. 112].
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Tak, kak y>ke paHee ObUIO OTMEUEHO, OJTHUM M3 3aKpeIIeHHbIX 3akoHoaareneM JJHP
npaB 3alUTHUKA, SBISETCS MPaBO 3alpalliiBaTh HEOOXOAUMYIO MH(MOPMAIUIO, KOTOpas
MO>KET CIIYKUTh JJOKA3aTeJIbCTBOM I10 YTOJIOBHOMY JIeTy. Y Ka3aHHOE MOJ0KEHHUE OTPAKEHO
B . 13 u. 2 cr. 48 VIIK JHP. Onnako, B YIIK JIHP ne yperynupoBana mpoieaypa
MIPOU3BOJICTBA TAKOT'O 3ampoca Ha UCTpeOoBaHWEe MH(OpMAIUK, B CBI3U C YEM B JaHHOM
cirydae OyneT 1enecoodpasHo ooparutbes kK 3akony JJHP «O6 agBokaType U ajBOKaTCKOM
NEeSATETLHOCTI.

Tak, B coorBercTBUM C TpeboBanusiMu cT. [/ 3akona [IHP «O6 amBokatype u
aJIBOKATCKON JESITeIbHOCTUY» aJIBOKAT BIIPaBE HAMPABIATh B TOCYAApCTBEHHBIE OpraHbl U
OpraHbl MECTHOTO CaMOYIIpaBJICHUs, OOIIIECTBEHHbIE OObETUHEHHS U HHBIE OpPraHu3alluy,
ouiManpHOoe OOpallleHue MO BXOMAIIMM B KOMIIETCHIMIO YKa3aHHBIX OpPraHOB U
OpraHM3aIii BOMpOCaM O TMPEAOCTaBICHHH HH(OpPMAIMH, CIPABOK, XapaKTEPUCTHK U
WUHBIX JOKYMEHTOB, HEOOXOIMMBIX IS OKa3aHUS KBAIU(DUIMPOBAHHON IOPUINYECKON
nomornu [5].

3a WrHOPUpPOBAaHUE AaJBOKATCKUX 3alpOCOB, HECBOEBPEMEHHOE WM HEMOJIHOE
npenocTaBiieHue  MHGOpPMAlMM  HAa  HUX ~ OPEIyCMOTPEHa  aJIMUHUCTpaTUBHAs
OTBETCTBEHHOCTb.

Tak, B coorBeTcTBUU € 4. 5 cT. 212-3 Konekca Ykpaunol 00 afMUHUCTPATUBHBIX
npaBoHapymeHusx (mamee — KVYoAll), neiictByromero Ha Ttepputopuun JIHP B
cootBetcTBUM C [loctanoBnennem CoBera MunuctpoB JITHP Ne 2-22 ot 27.02.2015 rona
«O BpeMEHHOM MOpsAJKe MpUMeHeHus1 Ha TeppuTtopun Jonenkoir Hapoanoit PecyOnuku
Kognexca Ykpaunssl 06 aIMUHUCTPATUBHBIX MPABOHAPYIICHUAX), HETPABOMEPHBIA OTKa3 B
NPEIOCTaBIeHUN WH(POpPMAIMK, HECBOCBPEMEHHOE WJIM HEMOJHOE MPeI0CTaBICHNE
uHbOpMaIny, MpeAoCTaBICHIE HH(HOPMAIINU, HE COOTBETCTBYIOIICH JEHCTBUTETFHOCTH, B
OTBET Ha a/JIBOKaTCKUW 3alpoc — BJIEUYET 3a COOOW HajoKeHHe mTpada Ha JOHKHOCTHBIX
JWI OT JBaAIATH TATH 10 TSTHASCATH HeoOJaraeMbIX HaJIOTOM MHUHHUMYMOB TOXOJOB
rpaxuaan [6,7].

Crnengyer OTMETHUTh, YTO B JJAHHOM Cllydyae aJMHUHHUCTPATUBHAas OTBETCTBEHHOCTDH 3a
UTHOPUPOBAHHE  aAJBOKATCKUX  3alpOCOB,  HECBOEBPEMEHHOE  WJIM  HEMOJHOE
OpefocTaBlieHue  MHPOpMalUH,  SBISIETCS  JIOBOJBHO  MSTKOW  IOPUIAMYECKON
OTBETCTBEHHOCTBIO, UYTO CIIOCOOCTBYET CYIIECTBEHHOMY CHHXEHUIO 3(PGEKTHBHOCTH
aJIBOKATCKOW JIEATENHPHOCTH W YPOBHS 3aIIUTHl MpaB W WHTEPECOB aJIBOKATOB M HX
KITUEHTOB.

Tak, psn yuenblx, Takux kak A.A. Parymun, A.A. CemenoB, M.A. Manuna,
B.H. HapsigurkoB ropopsT o mpodiiemMax peain3aiuy aaBokaTckoro 3ampoca [8, 9, 10, 11].
Tak, amBokaT BmpaBe cOOMpPATh CBEACHHUSA, CIPABKH, XapPaKTEPUCTUKH, MHUCHMECHHBIE
JI0Ka3aTeNbCTBA, JAeNaTh 3ampochl JODKHOCTHBIM JIMIIAaM W OPTaHM3alMsIM B IEJIX
OCYIIECTBIICHUSI CBOCH MpOo(ecCHOHAIBHON NeATeIHHOCTH, a ¢ APYroi, MPaKTUIECKH BCS
noI00HOTO pojia HHPOPMAITUS OXPAHIETCS 3aKOHOJAATEIHCTBOM O 3allUTE TEPCOHATBHBIX
naHHbIX. To ecTh (haKTHYECKHM HaIWYWe TOJOOHBIX KOJUIM3MM B 3aKOHOAATEIIbCTBE
OPUBOJUT K TOMY, YTO 3aLIUTHUK HE MMEET BO3MOXKHOCTH B IOJHON Mepe peau30BaTh
CBOM TIpaBa Ha UCTpeOoBaHUE HEOOX0IUMON NH(MOPMAITUH.
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Takum  oOpa3om, 1eecooOpa3HO  COBEPIICHCTBOBAaHME  3aKOHOJATENIbCTBA,
neuctBytoniero Ha tepputopun IHP, nampaBieHHOro Ha mpemaynpexiacHue HapylIeHUs
npaB M 3aKOHHBIX HMHTEPECOB aJBOKATOB U MX KIMEHTOB;, YCTPAaHEHHUE HMEIOIIUXCS
IOPUUYECKUX KOJUIM3UHM, BIMSIONMX Ha A(PPEKTUBHOCTh MPABOBOTO PETrYJIMPOBAHMS B
cthepe aaBOKaTyphl, CO3IAI0NIMX HEYT00CTBA B TPAaBONPUMEHHUTEIILHON MTPaKTUKE.
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