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YI'OJIOBHO-IIPABOBOE PASI'PAHUUYEHUE BAHJIUTU3MA OT CMEKHBIX
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AHoTanus: bBaHIWTU3M ABISIETCS BECbMa CIOKHBIM COCTaBOM MPECTYIUICHUS,
IPaBOBOE COJIEPKAHUE KOTOPOTO TECHO B3aUMOCBA3aHO CO CXOKUMH HOPMAMH YTOJIOBHOTO
npaBa. YUUTHIBasA, TO YTO PsAJ NPU3HAKOB OAHIUTU3MA UMEET aHAJOrM B TAaKMX COCTaBaX
KaK pa300il U opraHu3alys HE3aKOHHOTO BOOPY>KEHHOTO ()OPMHUPOBAHMS WIH YyYacTHE B
HEM, B CYJIEOHO-CIEICTBEHHOW NPAKTHKE BO3HMKAIOT MPOOJEMbl NMpU KBaTU(PUKALUU
JAHHBIX MIPECTYIJICHUN U UX pa3rpaHUYCHUH.

KuroueBblie cjioBa: 0aHIUTH3M, HE3aKOHHOE BOOPYKEHHOE (POpMHUpPOBaHUE, pa3z0oH,
BOOPY’KEHHOCTb, Hala/IeHue, KBaIU(pUKaIus.

CRIMINAL LAW DIFFERENTIATION OF BANDITRY
FROM RELATED OFFENSES

Chebotarev S.A.

Annotation: Banditry is a very complex crime, the legal content of which is closely
interrelated with similar norms of criminal law. Considering that a number of signs of
banditry have analogues in such compositions as robbery and the organization of an illegal
armed formation or participation in it, problems arise in the judicial and investigative
practice in the qualification of these crimes and their differentiation.
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OTedecTBEHHOE YTOJIOBHOE 3aKOHOATENIBCTBO EIIE€ CO BPEMEH COBETCKOTO IEPHOA
3aKpEnuIO TAKOM COCTaB MPECTYIUICHUS, KaKk 0aHauTu3M. OJHAKO CIIPaBEIJIMBOCTH Py,
CTOUT OTMETHUTh, UTO 3TO MIPABOBOE SIBJICHUE YXOJUT KOPHSIMU €IIe B JIOPEBOIIOLIMOHHBIN
NEPHUOJI CTAHOBJIEHUS YTOJIOBHO-TIpaBoBOM Hayku 19 — navana 20 BB.

Uro KacaeTcsi HBIHENIHEro0 BpPEMEHHM, TO COCTaB IMPECTYIUICHUS OaHIUTH3M,
npeaycMoTpeHHbIH cT. 238 YronoBHoro koaekca Jlonerkoi Hapoanoit Pecriyonmku (nanee
YK JHP) [3], umeer mnenbiid psa CMEXKHBIX COCTABOB IPECTYIUICHHH, KOTOPBIC
HEOJHO3HAYHO HMCTOJIKOBBIBAIOTCS W MMEIOT OLICHOYHBIE W CXOXKHE IO CBOEH IPaBOBOM
IpUPOAE KIIOYEBBIE AJIEMEHTHI, Ha MPSAMYIO BIMSIONME HA KBATH(PUKALMIO YTOJOBHO-
HAaKa3yeMbIX JACSTHUM.

Taxk, BecbMa 3aTpyJHUTENHHO PA3TPAHUYUTD BBIIIEYKA3aHHYIO HOPMY OT CTaThbu 237
YK JIHP «Opranuzaiust He3aKOHHOTO BOOPYKEHHOTO (DOPMUPOBAHHS UITH yUACTHE B HEMY.
C oxHOM CTOPOHBI K MpPU3HAKAM, KOTOpPbIe OOBEIUHSIOT 3TH JBA COCTaBa MPECTYIICHUS
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clieyeT OTHECTH C MO3ULIMHU OOBEKTUBHOM CTOPOHBI IEUCTBUSI, B BUJI€ CO3/IAHUS U YUaCTHS,
onnako ctatbs 237 YK JIHP Bkitouaer emie oiHo - puHaHcupoBanue. Kpome Toro, B 3Tux
JBYX COCTaBax MPECTYIUICHUI MPUCYTCTBYET MPU3HAK BOOPYKEHHOCTU YYACTHUKOB,
OJIHAKO KA4YECTBEHHBIE XapaKTEPUCTUKM BOOPYKEHHOCTH pa3nudHbl. Hes3akoHHOE
BOOpPY)XEHHOE (POPMHUpOBAHUE AOKHO OBITh CHOCOOHO BECTH JJUTENbHbIE OOEBBIC
JNEUCTBUS WIIM OCYIIECTBIIATh XOTS Obl pa3oBble aKIMU Takoro xapakrepa. KacarenbHo
HE3aKOHHOTO BOOPY>KEHHOr0 (OPMHPOBAHUS CTOUT OTMETUTh, YTO BOOPYKEHHOCTH
KacaeTcsl BCEX €r0 YYaCTHUKOB, UJIM B KpailHEM ciiydae XOTsl Obl HECKOJIBKHUX U3 HUX, a JIJIS
OaHAbl TOCTATOYHO HAJIUYHUS OPYKHSI B TOM YHUCJIE U Yy OJJHOTO €€ y4acTHHUKA.

HeszakonHoe BoopyxeHHOe (GOpMUPOBAaHME — 3TO HE OaHAWTCKas Trpynmna, a
o0BbeTMHEHHE, 0TS, TPy KUHA WM WHAs OpraHn30BaHHas rpymma [1, ¢.359].

Ecnu omenky paccMaTpuBaeMbIM MPECTYHHBIM JCSHUAM J1aTh C CYOBEKTHUBHOMU
CTOPOHBI MPECTYIUICHUS, TO OCHOBHBIM OTJIWYUEM OaH/bl OT HE3AaKOHHOTO BOOPYKEHHOIO
dbopmupoBaHus, OyneT HalW4YUe CHEIUANIbHOW 1€MW — HamaJeHue Ha TPpakJaaH WU
oprann3auuu. Ha Ham B3risil, IMEHHO MOTHUBBI U LEJH, SIBIIIOTCA MEPBOOYEPEAHBIMU U
KpacyroJbHbIMM TOYKAaMU pa3TpPaHUYCHHS BBIIIEYKAa3aHHbIX MpecTymieHuil. Tak,
mucniosuniua  ctateu 237 YK JIHP «Opranuzainus HE3aKOHHOTO BOOPYKEHHOTO
dbopMHpOBaHUS WM y4acTHE B HEM» HE OMNKCHIBACT BBHIIICYKA3aHHBIX MPU3HAKOB, U
CcyOBeKTHBHAsI CTOPOHA YacTu 1 orpaHnymBaeTcsa npsaMbiM yMbicioM. Ho cripaBeinBocTu
paau, CTOUT BCE JKe yKa3aTh Ha TO, 9TO 4acTh 2 ctathkl 237 YK JIHP, comepxuT monoxenune
0 IeJISIX HE3aKOHHOTO BOOPYKEHHOTO (OpMHUpOBAHHUS HA TEPPUTOPUU HHOCTPAHHOIO
rocyJiapctBa, npotuBopeuanux uHrepecam [onenkoit Haponnoit Pecnybmuku. OmgHako
JaHHAsI LEJIb MPECTYIUICHUS] HOCUT COBEPIIEHHO MHOW XapaKTEp, €CIU €€ CPaBHUBATh, C
1EebI0 OaHAUTU3MA, U 3aTPYIHEHUN TIPU UX pa3rpPaHUYCHUN HE BOSHUKAET.

CrnenyromuyM COCTaBOM TMPECTYIUICHUS, KOTOPBIM Kak C MPAKTUYECKOH, TaKk U C
HAay4YHOU TOYKH 3PEHUS IO CBOEU YTOJIOBHO-TIPABOBOU MPUPOJIE MPEACTABIISETCS CMEKHBIM
¢ OanmuTu3MoM sBIeTCs paz0oil. Hekortopwsle mTpHU3HAKKM BOOPYXKEHHOTO pazdos
COBMAJAIOT ¢ OAHIUTHU3MOM, U B MEPBYIO OUepeb ITO MOHATHE HanaaeHus. [lox manHON
KaTeropuerd NOHUMAIOTCS JEUCTBUS, COPUEHTUPOBAHHBIC HA JIOCTHKEHHE IPECTYIHOM
€], TTOCPEICTBOM MPUMEHEHHS HACUJTUS, TMOO0 yrpo3bl ero NpuMeHeHus. Takum 00pa3om
Ha Halll B3IJISI SIBJISIETCS. BECbMa CIIOPHBIM UCMOJIb30BAHUE TMOHSTHUS HAIa/ICHHUS.

DTO CBSI3aHO C T€M, 4TO pa300il MO CBOEH CyTH 3aKJIIOYAETCs HE B HAMAJCHUM Ha
IpakJiaH WM OpPTaHU3allMK, a B IPUMEHEHUN HACUJIHUS, KOTOPOE CIY>KUT OCHOBAHHUEM JIJIsI
3aBJIAJICHUS YYXKUM UMYIIECTBOM [2, ¢.30]. A 1 GaHIUTHU3MA CaMO HalaJCHUE SBIISICTCS
CHEUUAaIbHON LEbI0 MPECTYIUIEHUS, YTO HEMOCPEICTBEHHO 3a()MKCUPOBAHO B TUCIIO3ULIUN
crateu 238 YK JIHP.

[Ipy  yronoBHO-IPaBOBOM  aHAJIM3€  PACCMATPUBAEMBIX  JBYX  COCTaBOB
MPECTYIUICHUH, KO BTOPOMY IIPU3HAKY CTOMT CHOBA OTHECTH BOOPYKEHHOCTh. B JaHHOM
caydae Ttakue ydeHble kak bberukoB B.M. m Kowom C.M. cuuraror, 4To Opu HaIU4YuU
BapuaHTa, KOTJa pa300i coBepIaeT OpraHU30BaHHAS TPYIINA, U €€ YYACTHUKHU, WIH XOTS
Obl ONMH YYacTHHK oOecrmeueH opyxkueMm, Au(depeHIupoBaTh BOOPYKEHHYIO
OpPTraHU30BAHHYIO TPYIITY U OaHIY HE MPEICTABISAETCS BO3MOKHBIM.
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Tak)ke BO3ZHUKAIOT CHOpPHBIE BOIMPOCHI, B Clly4ae €CIM YYaCTHUKH OaHIbl IMpHU
COBEpPIICHUM  HAMAJCHUA  HCMOJB3YIOT  OTPE3KHM  METAIMYECKUX  TpyOd  WIH
MPUCIOCOOJICHHBIE YaCTU METANIOKOHCTPYKIIUH, a TaKkKe 1enu U T.1. JJaHHbIe MpeMeThl
UCIIOJIB3YIOTCSl B KAYECTBE OPYKUSI, HO MPU3HAKA BOOPYKEHHOCTH YYaCTHUKOB OAHJIbI HE
00pa3yloT, a Kak ObITh B TAKOM CJIy4ae ¢ TeM (PaKTOM, YTO UMH BIOJHE peajIbHO MPUYUHUTD
BpE/l 340POBbI0 AHAIIOTUYHBIN TOMY, KOTOPBIA IPUUYUHAETCS IPU IPUMEHEHUU XOJIOJHOTO
opyxus?

dopMaTbHOCTh KPUTEPUEB NPHU3HAKA BOOPYKEHHOCTH B OaHIe OCOOCHHO 3aMeTHa
IIPY UCITOJIb30BAHUY B HANIAJCHUSX KEJIC3HBIX MPYTOB, apMaTypPhl, 0eHCOOTBHBIX OWT | T.11.,
YTO HCKJIIOYAET BOOPYKEHHOCTh KakK MPHU3HAK OaHJbI, XOTS OMACHOCTh JJISl KU3HU U
3I0pOBbs MOTEPIICBIINX HE MEHbINAS, YeM NIpPU NPUMEHEHHH HOXa, MPU3HABAEMOIO
XOJIOAHBIM OPY>KHEM, 3HAUUMBIM JIJIsl TIPU3HAHKSI OaHIbI BOOPYKEHHOH [4, ¢.229].

B xone pazrpannyeHus BBIIIEYKa3aHHBIX COCTABOB MPECTYIIEHNUN, IEMCTBUTEIIBHO
BO3ZHUKAIOT MOJ00HOTO po/ia CIOKHOCTH, KOTOPBIE MPEMSATCTBYIOT UX MPUHIUITUAIEHOMY
pa3AeiIeHUIO HA JIBE IPABOBBIE KATETOPUHU.

CyObeKThl B pa300e U 0aHIUTU3ME TAK)KE HE TOXKICCTBEHHBI, IOCKOJIBKY YTrOJIOBHAS
OTBETCTBEHHOCTh B IMEPBOM cllydyae HacTymaer ¢ 14 jet, a Bo BTopoM ¢ 16 jer. Takum
00pa3oM JIMII0, KOTOPOE ObLIIO YYACTHUKOM OaH/Ibl HE TOHECET OTBETCTBEHHOCTH 110 CT. 238
YK JHP. Ho B ciiydae, eciu 3TO JMIIO0 COBEPIIUT HUHBIC MPECTYIUICHUS B COCTaBE OAHIIbI,
TO 3a (aKTUYECKH COBEPIUICHHbIE OOIECTBEHHO-OMACHBIE JESAHUS OHO TIOJJICKHUT
YTOJIOBHOM OTBETCTBEHHOCTH.

[TonBoas UTOT HallIEMy MCCIIEIOBaHUIO, CUUTAEM HEOOXOUMBIM:

1. 3akoHomarenbHO 3akpenuTh B cT. 237 YK JIHP monsaTtme HE3aKOHHOTO
BOOPY>KEHHOTO (POPMUPOBAHUS, KOTOPOE ObI YETKO MO3BOJISIIO Pa3rpaHUIUTh €0 ¢ OaHI0M,
Y B OCHOBY IOJIOKHUTH MPU3HAK - TPOBEJCHUE JUTUTEIBHBIX O0€BBIX JEHCTBUIN WM PA30BBIX
aAKIUH.

2. Nckmrounts u3 qucnosunuu ct. 174 YK JIHP «Paz0oii» TepMHUH «HaIaICHUEY,
3aMEHHUB €r0 Ha TMOCATaTeIbCTBO, B MEJNSIX OTCYTCTBUS YCTPAHEHUS CXOJHBIX C
OAHIUTU3MOM DJIEMEHTOB, U KOHKPETU3AIMH OTACIbHBIX HOPM ITIpaBa.

3. Hopmy crareu 238 YK JIHP nomomnuts cnenyromum obpazom: «Co3mpanue
YCTOMYMBON BOOPYKEHHOW JTMOO OCHAIIEHHON IPeAMETaMHU, UCIIOJIb3YeMbIMH B KaUECTBE
opywusi, rpymnmbl (OaHIBI) B IESX HAMAICHUS HA TPaXJaH WIM OpraHU3AlMH, a PaBHO
PYKOBOJACTBO Takoil rpynmoil (0aHmoi)..», Jid MCKIIOYEHUs BapHaHTa, KoOrja
NPECTYMHUKH, OYyIy4d TOJAKOBAaHHHIMM B TIPAaBOBOM OTHOIIEHUHU, MPETHAMEPEHHO
WCIIOJIB3YIOT MPU COBEPIICHUM HAMaJCHUN Ha TpaxaaH U OpraHU3alMu HE OpYyXKHe, a
peAMEThI UCIIOJIB3YEMbIE B 9TOM KOHTEKCTE.
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