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Annotation: this article discusses the problems of concluding a marriage contract
between spouses for the purpose of deliberately unfair exercise of civil rights in the
bankruptcy procedure of one of the spouses.
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3aKkioueHUEe MEXKIY CynpyramMu OpadHbIX JOTOBOPOB B CTpaHax IMOCTCOBETCKOTO
MpPOCTPAaHCTBA SBJIsieTCS  OONbIIONW  penakocThio. OpHAKO HENIb3si HE OTMETUTH
CTPEMUTEINIBHOE Pa3BUTHE TAHHOTO MHCTUTYTA B MOCJIEeAHEE BpeMs. Tak, o JaHHBIM caiTa
®denepanbHON HOTapuaabHOM nanaTel B Poccuiickoi ®@exaepanuu (nanee — PD) koauvuecTBo
3aKIIFOYEHHBIX OpauHBIX JJOTOBOPOB 3a MocienHue 5 jget Beipociio B 4 pasa [1]. Mexay Tem,
C TakUM TPOTPECCHUBHBIM POCTOM COOTBETCTBYIOIIMX CJIIEJIOK, CyAcOHash IpaKkTHKa
OOJILIIMMH TEMITAMU 00pacTaeT pelIeHUsIMHU O MPU3HAHUU HEACHCTBUTEIHLHOCTH OpayHbIX
JIOTOBOPOB B CBSI3W C 3aKIIOYCHHEM HX C IIeJbI0 3aBEIOMO HEI0OPOCOBECTHOTO
OCYIIECTBICHUSI TPAXKIAHCKUX TPaB B MPOIEAype OaHKPOTCTBA OJHOTO W3 CYIPYTOB.
OcHOBHOW TIPOOJIEMOIA, BOSHUKAIONICH B MPOIECCE BHIHECCHUSI TaKWX PEIICHUM CYIOM,
SBJISIETCS OMPEICIICHHUE OOCTOSTENbCTB, CIIOCOOCTBYIOIIMX TPAKTOBAaTh 3aKJIHOYEHHYIO
CIEIIKY KaK HeaeucTBUTENbHYIO. Bo BcakoM ciaydae B PO n. 5 Ilocranosienus Ilinenyma
Briciiero Apourpaxnoro Cyma ot 23.12.2010 N 63 «O HeKOTOpPBIX BOIIpoOcax, CBI3aHHBIX
¢ npumenenneMm T1iaaBel |lIl.1  ®demepampHoro 3akoHa «O  HECOCTOSTEIBHOCTH
(OaHKPOTCTBE)» YCTAHABIMBACTCS, YTO IS MPU3HAHUS CACIKH HEJICHCTBUTEIHHOUW TIO
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AxmyanvHvle npobiiemvl npasa u nymu ux peueHus

JTAHHOMY OCHOBAaHHIO HEOOXOAMMO, YTOOBI OCIIAPUBAIOIIEE CAEIKY JIMIIO I0KA3aJI0 HATMY1e
COBOKYMHOCTHU CIEAYIOIMMNX 00CTOSATEIHCTB:

- c/ielika Oblja COBEpIIIEHA C 11EeJIbI0 IPUUMHUTD BPEJl UMYIIECTBEHHBIM MTpaBaM
KPEIUTOPOB;

- B PE3YJIbTATE€ COBEPIICHUS CAEJIKH ObUI MPUYMHEH BpPE]l UMYILIECTBEHHBIM
MpaBaM KpEIUTOPOB;

- Jpyrasi CTOpOHa CJEJIKM 3Haja WM JOJDKHA Obla 3HaTh 00 YKa3aHHOM IeH
JOJDKHUKA K MOMEHTY COBEPILICHHUSI CIIeNKH [2].

Anamm3upysi cyneOHYI0 MpakTHUKy apOuUTpakHbIX cyaoB P® mo wuccremyemoit
npoOieMaTUKe MOXHO OTMETHTh, YTO B LIEJIOM CyJaMH YK€ BbIpaboTaHa METOJIMKa
paspenieHus moJoOHbBIX CIIOPOB, HO M ATO HE O€3 TOro, YTO 3aKOHOAATENbCTBO PD obnagaeT
JIOCTAaTOYHBIM H300MJIMEM MaTEepUaIbHBIX M MPOIECCYabHBIX HOPM PETYIHPYIOIIUX
COOTBETCTBYIOIIME OOIIECTBEHHO-TIpaBOBbie oOTHOmeHus. B Jlonenkoit HaponHoi
Pecniyonuke (manee — JAHP, PecnyOimka) ke €CTh HEKOTOpBIE aCHEKTbl Ha KOTOPBIE
HE0O0XO0IMMO 0OpaTUTh BHUMaHHE.

PaccmarpuBas MarepuaibHble HOPMBI B KOHTEKCTE MPOOJIEMATUKU HCCIICOBAHUS,
CJIeTyeT MOAYEPKHYTh TO, YTO OpauHBbIi 10TOBOP SIBISIETCSA BUIOM I'PaXAaHCKOTO I0T0OBOPA,
¥ 10 3TOM MIPUYMHE HAa HETO PaCIpOCTPaHsA0TCs NoJiokeHus cT. 11 I'pakganckoro kogekca
(mamee — T'K) JHP o0 m100poCOBECTHOCTHM TMOBEACHUSA, 3JIOYIIOTPEOJIEHUH IIPAaBOM,
HEJOIMYCTUMOCTH HapyUIEHUs MpaB JIPYroro Juia, COOMIOAEHUN MOPAIbHBIX MPUHILIUIIOB
00IIecTBa, a TAK)KE B YaCTU UHBIX TPAKITAHCKUAX MPUHIHIIOB [3]. Takxke B COOTBETCTBUU C
CewmeitabiM konexcoM (nanee — CK) JIHP Opaunbiii 10roBop MOXKET OBITH MPU3HAH CYI0M
HEJICHCTBUTEIBHBIM MOJHOCTBHIO MJIM YaCTUYHO MO OCHOBAHUAM, mpeaycMoTpeHHbIM ['K
JHP nns meneiictButenbHOCTH cnenok. B cuny m. 3 4. 2 ct. 216 'K B ciyuasx, ecnu B
COOTBETCTBHUHU C 3aKOHOM CJIEJIKa OCIIAPUBAETCS B UHTEPECAX TPETHUX JIML, OHA MOXKET OBITh
pU3HaHA HEACHCTBUTEIBHOM, €CIIM HapyIIaeT MpaBa Wik OXPAHSIEMbIE 3aKOHOM UHTEPECHI
TaKUX TPEThUX JUL. B mpouenype 6aHKpOTCTBa TaKOW CTOPOHOM BhICTyHaeT kpeaurop. 1
XOTh 3aKOHOJATENIM 00s3aIM CYIpyra YBEAOMIISITH CBOEro KpeauTopa (KpeIUTOpPOB) O
3aKJIIOUYEHUH, 00 HM3MEHEHHM WM O PACTOPKEHUM OpadyHOro J0roBOpa, a B clydyae
HEBBIMOJIHEHU 3TOM O00S3aHHOCTH OTBETCTBEHHOCTh IIO CBOUM  00s3aTeNbCTBAM
BO3JIOXKHMJIA HA HETO K€ HE3aBUCUMO OT COJEP>KaHMSI COOTBETCTBYIOLIETO JOTOBOPA, BCE KE
3T MEpBI, M0 HAIEMy MHEHHIO, HapyllaroT MpaBa BTOPOTO YYAaCTHHKA COTJIALICHUS —
BTOPOIO CyNpyra, B CIy4ae €CJIM OH HE 3HaJ WJIM HE MOT 3HATh O MPOTUBOINPABHOM LIEJIH
CynpyTra-I0JKHUKA.

Uro xe kacaercs mnpoueccyanbHblx HOpM, To B I'K JIHP ykassiBaercsa, 4to
OCHOBaHMs, TMOPSAOK U TOCIEICTBUS TMPU3HAHMUS CYAOM (DU3UYECKOTO JMla —
OpeANpUHUMATENS. WM IOPUIWYECKOrO  JIMLA  HECOCTOATEIbHBIM  (OaHKPOTOM),
OUYEPEIHOCTh YJOBIIETBOPEHUSI TPEOOBAHUI KPEAUTOPOB, MOPSAIOK IPUMEHEHHUS MPOLIETYP
B JIeJie O HECOCTOSITEIbHOCTU (0aHKPOTCTBE) YCTAHABIMBAIOTCS 3aKOHOM, PETYJIUPYIOIIUM
BOIIPOCHI HECOCTOSATEIBLHOCTU (0aHKpoTCcTBa). OHAKO TaKOW COOCTBEHHBIN 3aKOH, aHAJIOT
denepanbHoro 3akoHa PO «O HecocTosITeNbHOCTH (OAaHKPOTCTBE))», B HACTOSAIIUNA MOMEHT
oTcyTcTBYeT. He cMOTpsl Ha 3TO, MOMBITKH 3allOJIHUThH JTAaHHBINA Mpo0es paHHee yKe ObUIH.
[Tpukazom MunucrepcrtBa roctummu oT 16.01.2015 Nel5 vyrBepxkneno «Bpemennoe
[TonoxxeHne 00 OCOOEHHOCTAX TMPABOBOTO PETYIWPOBAHMUS MPOBEACHUS MPOLETYD
OankporcTBa Ha Teppuropuun Jloneukoit HapoxHoit PecniyOnuky B mepexoaHblil IEPUOID)
(nanee — Bpemennoe IlosnoxkeHue), KOTOpOe JOJDKHO OBbUIO JEHCTBOBATH JI0 MPUHATHUS
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COOTBETCTBYIOIETO 3akoHa 0 OaHkpoTcTBe [4]. Tem He menee, Bpemennoe I[lonoxenue
CIYCTSI KOPOTKOE BpeMsi ObLIO MPUOCTAHOBIEHO, a 3aT€M Ha OCHOBaHUHU MPOTECTa
I'enepanpuoii mpoxyparypel JJHP Nel7-34ucx-15 or 20.02.2015 u BOBCce OTMEHEHO H
NpU3HaHO yTpatuBmMM cwiy [5;6]. [To cytu, peryimpoBaHue OTHOIICHUI OaHKPOTCTBA B
PecnyOiuke 10 cux mop ocyulecTBisieTcs: 3akoHOM Y kpauHbl oT 14.05.1992 Ne 2343-XI|
«O BOCCTaHOBJICHUU IJIATEKECIIOCOOHOCTH MOJKHHUKA UM MPU3HAHUH €r0 OaHKPOTOM» B
yacTu He nporuBopevamien Koncrurynuu JIHP.

[logBons wuTOTH, ClieAyeT MOJYEPKHYTh, YTO MHCTUTYT OpayHOTO JOrOBOpa Kak
crioco0a 3JI0ymoTpedieHns: paBoM B Tiporeaype OankporctBa B JloHenkoit HapomgHoit
PecryOnuke moiesxut 00JbliieMy HOPMaTUBHOMY YPETYIMPOBAHUIO, YEM €CTh Ha TaHHBIN
MoMeHT. C 3TOH 11eJIbl0 MBI Ipe/jlaraéM KOHKPETU3UPOBATh OOCTOSTENHCTBA MTPU3HAHUS
OpavyHOro 0rOoBOpa HEACUCTBUTEIHHBIM, a TAKXKE KOHKPETU3HUPOBATH OCHOBAHUS, TOPSIOK
U TIOCNEACTBHS TPU3HAHHUA CYIAOM (PH3UYECKOTO JMIA — TMPEANPUHUMATENS WU
IOPUIMYECKOTO JIMI[A HECOCTOSTENIbHBIM (OaHKPOTOM), OYEpPEAHOCTh YAOBIETBOPEHUS
TpeOOBaHUI KPEIUTOPOB, MOPSAOK MPUMEHEHHSI MPOIIETYP B JEJI€ O HECOCTOSITENFHOCTU
(6aHKpOTCTBE).
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