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Jlena, cCBsI3aHHBIE C Pa3pElICHUEM TPAXKAAHCKO-TIPABOBBIX BOMPOCOB IpPH
npeKpalieHry Opaka C JIMLOM, TPU3HAHHBIM 0€3BECTHO MponaBmuM Ha Tepputopun JHP,
B CBSI3H C IMPOI0JDKAIOIITUMHUCS BOSHHBIMHU JICHCTBUSIMHU, BCTPEUAIOTCS B CyICOHOM ITPAKTHKE
JOBOJILHO YacTo. B coorBeTcTBUU cO ¢T.45 ['paskmanckoro kojaekca JJHP ¢puzudeckoe nmuio
MOXET OBITh 110 3asBJIICHUIO 3aMHTEPECOBAHHBIX JIMI[ IIPU3HAHO CYJ0M O€3BECTHO
OTCYTCTBYIOIIIMM, €CJIM B TCUCHUE I'0JIa B MECTE €T0 KUTEICTBA HET CBEJICHUI O MECTE €TO
npeObiBanus [1].

K d4ucny 3auHTEpECOBaHHBIX JIHMI CIEAYET OTHOCUTH: CYNPYT, WKINBEHIIbI
OTCYTCTBYIOILETO, APYTHUE JIUIIA, KOTOPHIM 3TO HEOOXOAUMO JIJIs 3aIUThHI HAPYIICHHOTO WJIN
OCIIapUBaEMOro IpaBa WM OXPAaHSIEMOIo 3aKOHOM HHTepeca (Hampumep: HaJoTOBbIe
OpraHbl, OpraHbl ONEKH U MONEYUTEILCTBA, IPYTHE), IPOKYPOP, OPTaHbl TOCYAapPCTBEHHON
BJIACTU U MECTHOTO CaMOYIIPABJIEHUSI, OPTAaHU3ALMH U OTIIEJIbHBIE TPAXKIaHEe, €CJI OHU T10
3aKOHY BIIpaBe 00pamaThCs B Cy/JI 3a 3aIUTON NIPaB U HHTEPECOB IPYTux Juil [2].

Jlns mpu3HaHus cyrnpyra 0€3BeCTHO OTCYTCTBYIOIIUM OCYIIECTBIISCTCS CIASAYIOIINI
MEXaHU3M: o/ia4ya UCKa B CYyJl TPAXKAAHCKON FOPUCIUKIIMY C YTOUHEHUEM LIeJIeU TPU3HAHUS
rpakJaHuHa 0€3BECTHO OTCYTCTBYIOIIUM COTIIACHO HOPM [ 'pask1IaHCKOTO TIPOIIECCyaIbHOTO
konekca JIHP; 3acinymmBanue cyapeli CBUIETENBCKUX MTIOKA3aHUM B CyJI€, JOKA3bIBAIOIIHNX,
YTO YEJIOBEK IMPOIAJT; BBIICHEHUE CYJIOM CBEICHUU O MPOIABILIEM IO MOCIECIHEMY MECTY
paboTsl, peructpamuu [3]. Ha ocHOBaHNY BBIIECU3I0KEHHOTO CY/I, OIICHUB JI0Ka3aTeILCTBA
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B MaTepualiax Irpa)kJaHCKOro Jiejia MPUHUMAET pelIeHue O MPU3HaHUK (U3UUECKOTro JIUIa
0€3BECTHO OTCYTCTBYIOLIUM.

Heobxoaumocth mnpu3HaHus (U3MUECKOro Juia Oe3BECTHO OTCYTCTBYIOUIUM, B
YaCTHOCTH, MPHU OOpallleHUuU Cynpyra B CyA O NpU3HAHUU (PU3NYECKOTo Juia O0€3BECTHO
OTCYTCTBYIOIIUM  OOYCIIOBJIEHO  OOECIEYeHHMEM  HWHTEPECOB  €ro  OmmKauimx
POJICTBEHHUKOB, a2 UMEHHO cymnpyra. MIMeHHO B CBSI3M C yKa3aHHBIM W JJIsl 3alllUThI
MHTEPECOB Takux 3amHTepecoBaHHbIX Jull, ['TIK JIHP mpemycMarpuBaeT crnenuaibHYIO
CyIeOHYI0 MpoLeaypy MO NPHU3HAHHUIO JIMIA OE3BECTHO OTCYTCTBYIOIIMM B TOPSIKE
ocoboro mpousBojactBa [4]. Cnemyer OTMETHTB, YTO MPHU3HAHUE TPAXKITAHWHA OE3BECTHO
OTCYTCTBYIOIIMM HE BJI€YET 3a cOOOW 00s3aTelapbHOE MpeKpalieHue Opaka, a sBISETCS
TOJIBKO OCHOBaHUEM JIJIsl pACTOPKEHUs Opaka B ynpoumEHHOM mopsiake. OJTHaKO aHaIU3
CyneOHOM TMpaKkTHKU T[OKa3aja, 4YTO OOJBIIMHCTBO J€l MO YKa3aHHOW MpUYHHE
BO30YXKJaeTcsl C IIeJIbI0 pacTopkeHus Jubo mpekpaieHus Opaka. Tak, O.A. XazoBa
OOBSACHSIET 3TO TEM, YTO CYIIECTBYET TaKOW BHUJ pa3Boja, KaKk pa3BOJ-TIOJITBEPKIACHUE,
koHctatanus  (divorce-constant), KoTopelii  3aKitoYaeTCs JIMIIb B KOHCTATaI[UH
(akTuueckoro pacmaaa oOpaka [5].

Kak B poccuiickoM 3aKOHOJATENbCTBE, TaK M B 3aKOHOJATEIbCTBE EBPOIEUCKUX
CTpaH CYIIECTBYIOT MEKIYHApPOJHBIE AKThl, PETYJIUPYIOIIUE MOPSAOK YCTAHOBJIEHUS U
npu3HaHusg Opakopa3BoaHOro mpotiecca. Hanmpumep, ["aarckue KOHBEHIIMH - PEIIEHUS O
3aKJTFOYCHUH W TIPU3HAHUM JEHCTBUTEIBLHBIME OpakoB 1978 rona; pemenus o Mpu3HaAHUH
pa3BozioB W pazaenbHOM TpokuBanuu cynpyroB 1970 roma. Komsennms 1970 roma -
OTHOCUTCA K TMPU3HAHUIO B OJHOM TOCYAApCTBE pa3BO/ia W PEIICHUSAM O pPa3AebHOM
MPOKUBAHUM CYIPYTrOB B JPYyroM TOCYyAapCTBE B pe3yibTaTe CyACOHBIX M MHBIX
pazOupaTenbCTB, OPUIIMANIBHO MPU3HAHHBIX M MMEIOIIMX HOPUAMYECKYI0 CHIIYy B 3TOM
JIpyroMm rocyaapctse [6].

B Honeuxoit Hapoanoii PecriyOnuku Opaunbie oTHOIIEHUS peryaupyer CeMeHbli
Konexc Jloneukoit Haponnoit PecniyOnuku, kotopsiii yctanasiauaer B cr. 16 CK JJHP
CJIeIyIOIEe OCHOBAHMSI pacTOpKEHUs Opaka: bpak nmpekpaiaercs BCIEACTBUE CMEPTH WIIH
BCJICZICTBUE OOBSIBJICHUS CYIOM OJTHOTO U3 CYNPYyroB ymepium. [Ipu pacropkennn Opaka
C JIMIIOM, IPU3HAHHBIM B YCTAHOBJIEHHOM 3aKOHHOM TIOpSAJIKE O€3BECTHO OTCYTCTBYIOIIUM
roCyapCTBEHHAs] PETUCTpAIUsl PaCTOPKEHUST Opaka MPOBOJIUTCS IO 3aBJICHUIO BTOPOTO
Cynpyra Ha OCHOBaHUH BCTYMHBIIIETO B 3aKOHHYIO CHUJTy CYZICOHOTO PEIICHUS O TPU3HAHUU
0e3BecTHO oTcyTcTBYroUMM [7]. dns aToro B TepputopuanbHbeiii otaen 3AIC mo mecty
KUTEIHCTBA CYNPYTrOB WJIK OJHOTO U3 HUX MOJIAETCs 3asBJICHUSI YCTAaHOBJICHHOT'O 00pa3ia.
K nanHoMy 3asiBIE€HHIO NpHJIaraeTcs: MacmopT OAHOTO U3 CYINPYroB, IOJAOLIETO
3asBJICHUE, PEUICHUE Cy/Aa, KBUTAHIMs 00 yIjaTe pecrnyOIMKaHCKOM MOLUIMHBL. BaKHbIM
JIOKYMEHTOM B IE€peYHEe HEOOXOIUMBIX SIBIISIETCA CBHUJIETEILCTBO O Opake. Ecim cympyr
obpamaercs B otnen 3AI'C 6e3 1aHHOTO CBUICTENIHCTBA, TO HA 3asIBJICHUU MPOCTABIISIETCS
OTMETKa 00 OTCYTCTBUHU CBUIETENBLCTBA O Opake. [Ipu ero Hamu4yum cocTaBisieTCsl 3aluCh
aKTa O pacTOpKeHHMM Opaka, a 3aTeM BO3BpallaeTCs 3asgBUTENI0 C OTMETKOM O
TrOCYJapCTBEHHOM pETUCTpAllMM PACTOp)KEHUsS Opaka. YTOMSHYTas OTMETKa TaKke
MIPOCTABIIACTCS M B MACTIOPTE C YKa3aHWEM MECTa, JaThl PETUCTPAIlMN PAaCTOPKEHUs Opaka,
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HOMEpA 3aIUCH O PACTOPKEHUH Opaka, pamMuinu, COOCTBEHHOTO MMEHHU, OTYECTBA JIUIIA, C
KOTOPBIM pacTOPTHYT Opak, (haMuiIuu mocjie perucTpaly pacTopxenus opaka [8].

B ciydae mosiBaeHus npomaBmivii 6€3 BECTH CYINpyra, OH MOXET MOTpeOoBaTh
BOCCTaHOBJICHHS Opaka, HO CHayaJia JIMIO JOJKHO OTMEHHUTh PEIICHHUE CyJa O MPU3HAHUU
€ro MpOoIMaBIIUM 0€3 BECTH MyTeM JUYHON SIBKU WM TOJITBEPKIACHUE €0 JIMYHOCTHU B CYJIE,
nponuckiBatoT ['K u Cemerinbiii koneke JIHP [1, 7].

Henp3ss He corjmacutbcsi C KIACCMKOM PYCCKOro rpaxaaHckoro mpasa A. N.
3aropoBCKMM, KOTOpBIA OTMEYaj, YTO pa3BOJA IO IpaBy CUMUTAETCA OAHUM M3 CaMbIX
CJIO’KHBIX 3aKOHOAATENBHBIX BOPocoB [9, ¢. 73]. [Ipobnemaruka B naHHOU cdepe Tpedyer
IPUHATHUS COOTBETCTBYIOIIETO 3aKOHOAATENIbCTBA.

B pamMkax 1aHHON HaydyHOM CTaThbU pPAcCMOTpPEHa MNpoOJeMaTHKa TIPakJIaHCKO-
IpoLIECCYalbHBIX AaCIEKTOB, CBSA3aHHBIX C pealu3alueld HHCTUTyTa MPU3HAHUA
¢u3nueckoro nuua O€3BECTHO OTCYTCTBYIOIIMM W TNPEKpAllleHHUs Opaka C JIHIOM,
nponaBmMM Oe3 BecTH. B Xone mpoBeneHUs HAyYHOTO MCCIEIOBAaHUS YCTaHOBJIEHO
HaJIM4ME HEYPETYIMPOBAHHBIX B IIOJIHOM MEPE HOPMAMHU CYIIECTBYIOIIETO MAaTEPUAIIBHOTO
U TPAKIAHCKOIO  3aKOHOAATENIbCTBA  BONPOCHI  IPAKTUYECKOTO  IPUMEHEHHS
BBIIIIEYKa3aHHOI'O NHCTUTYTA.

BHeceHnsl crienyromuye NpemIoKEeHUs] M0 BO3MOXHOMY YCTPAaHEHHIO HEKOTOPBIX
HEJOCTAaTKOB B OTHOLIEHUU MPAKTUYECKOro NMpUMEHEeHUs Ha Tepputopun JJHP mHcTHTYyTA
NpU3HAaHUA (PU3NYECKOTO JIMIA MPOIMABIIUM 0€3 BECTH M OOBSABICHUS (PU3UYECKOTO JHIA
YMEPIIUM, @ MUMEHHO, 00 YCTaHOBJIEHWH HOPMaMH MOCIEJOBATEIbHOCTH 3TANOB U
OTpa)X€HUsI MX B HOPMATHMBHO-NIPABOBBIX akTax. Kpome TOro, eHHBIM HANpaBlIEHUEM
HAy4YHBIX MOHMCKOB CIl€AyeT MPU3HATh TAKXKE aHalIW3 MpPOOJEMAaTUKH MPaBOOTHOIICHU,
BO3ZHMKAIOIIMX BCJIEACTBUE SIBKH JIMLA, TPU3HAHHOTO MPOIMABIIUM 0€3 BECTH MOCIIE 3aMHCH
aKTa 0 pacTOp>KEHUU Opaxa.

Takum 00pa3oM, coBpeMeHHbIE peanuu pa3putus JHP o0ycrnaBiuBaroT Hamuuue
LIEJIOTO PsAlia BO3MOKHOCTEM Ui COBEPIICHCTBOBaHUS 3akoHoparenbcTBa JJHP, B ToM
YUCJI€ KaK MAaTepUaJbHOIO, TaK M IPOLECCYalIbHOIO TPa)KAaHCKOTO INpaBa, IS
obecrieueHurs MOJIHON ¥ BCEMEPHOU 3alUThI IpaB 1 uHTepecoB rpaxkaan JJHP, B Tom uucie
B CBSA3M C pealn3alueil rpaXJaHCKO-TIPOLECCYyaIbHBIX OTHOIIEHH, BOSHUKAOIINUX B CBS3H
C MpeKpalleHueM Opaka ¢ JUIOM, IPU3HAHHBIM 0€3 BECTH MPONaBIINM.
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