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AnHoramusi.  CyliecTBEHHON  OCOOEHHOCTBbIO  TPABOBOTO  PEryJIMPOBAHUS
MMYIIECTBEHHBIX OTHOIICHUNH MEXKIy CYNpyramMmd B OOJIBIIMHCTBE CTpPaH SBISIETCS
BO3MOYKHOCTh YCTAQHOBJIEHUSI JOTOBOPHOIO WJIM 3aKOHHOrO (JIETAJIbHOTO) peXuma
MMYIIECTBA CYNPYTroB. 3aKOHHBIN WUJIU JIETAIbHBIN TPAaBOBOM PEXKUM MMYILIECTBA CYIIPYTOB
— BTO TaKOW pEeXUM, MPU KOTOPOM MpaBa U OOS3aHHOCTH CYNPYroB B OTHOUICHUH HX
UMYILIECTBA ONPENEISAIOTCS 3aKOHOM. [Ipu IHOroBOpHOM peXuMe MMYILIECTBA CYNPYTOB
mpaBa IpaBa W OOS3aHHOCTU CYNPYTOB OINPEICISIIOTCS CAMHMH CYNpPyramMH IyTeM
3aKJIFOYEHUS UMU COOTBETCTBYIOILIETO JI0I0OBOPA.
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EXERCISE OF THE RIGHT OF GENERAL JOINT PROPERTY OF
SPOUSES ANLYSIS OF THE LEGISLATION OF CERTAIN FOREIGN
COUNTRIES

Ivanyuk K.B.

Annotation. An essential feature of the legal regulation of property relations between
spouses in most countries is the possibility of establishing a contractual or legal (legal)
regime of spouses' property. The legal or legal regime of the spouses' property is one in
which the rights and obligations of the spouses with respect to their property are determined
by law. Under the contractual regime of spouses' property, the rights and obligations of the
spouses are determined by the spouses themselves by concluding an appropriate contract.
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Heob6xoauMo OTMETHTB, YTO, COTJIACHO CEMEHHOTO 3aKOHOAATEILCTBA B JlOHEIKOM
Haponnoit Pecny6nmke, m B Poccun, u Ha VYKpawHe HMYIIECTBEHHBIC OTHOIICHUS
peryJUpyroTCs Ha 3aKOHHOW (JIeTajlbHOM) U Ha JOTOBOPHOM OCHOBE (ITyTeM 3aKIFOUYEHUSI
OpadHOro JA0roBopa). Bompockl MpaBoBOro peryaupoBaHKs UMYIIIECTBEHHBIX OTHOIICHUM
B CEMbE U, IIPEK/IC BCETO, B Opake, Bceraa 00CyKaaeMbl 1 MHTEPECHBI, YTO U 00yCIIaBIMBACT
aKTyaJIbHOCTb BIOPaHHOM T€MbI paOOTHI.

Bompockl  mpaBOOTHOIIEHHI  COOCTBEHHOCTH CYIPYTOB  MCCIEAOBAINCH B
OTEUECTBEHHOU W 3apyOeKHOM JUTEepaType pa3HbIX JIET TAKUMHU YYE€HBIMH, Kak: EpoxuHa
E.B., CyxanoB E.A., Cementok U.C., [Ipoctuboxenko O.C. u ap.

CornacHo pexuma OOIIHOCTH CYIPYroB, CYNPyrd HMMEIOT COBMECTHOE IPaBo
COOCTBEHHOCTH Ha HMMYIIECTBO, HaOXHUTOE B Opake, Ha CpeacTBa OT JIOXOJ0B OT UX

72



AxmyanvHvle npobiiemvl npasa u nymu ux peueHus

UMYIIECTBA M MpOo(ecCHOHATBHON JEeATENbHOCTH, COXpaHssi MpU 3TOM B CBOEH
COOCTBEHHOCTH MMYILIECTBO, MPUHAAJIE)KABIIIEE UM J0 Opaka WU MOJy4yeHHOe B Opake B
Jap wiM Hacjaenctso [1, c. 116].

Crnenyer OTMETUTh, YTO JAHHBIM pEeKUM BIEpPBbIEC ObLIT 3aKOHOJATEIHHO YCTAHOBJICH
I'paxxnanckum kogexcom @panmmu 1804 roga. Ilocie sToro oH ObUT NPUHAT U B pAle
rocynapcr, Ttakux Kak: HMcnanwmsa, Wramms, IlBennapus, Takxke B psAae TOCydapCTB
Jlatunckort Amepuku, BochMu Mmtatax CIIA (Texac, Kamudopuus, Jlyusuana,
Bammnarron, Aiinaxo, Hero-Mexwuko, HeBamga, Apr3zoHa u kanaackast mpoBuHIS KBeOek).

Pexxum oOmIHOCTH BIepBbIe OBLT PErIaMEHTUPOBAH B mpaBe DpaHIUU, OJHAKO
U3MEHEHHS, BHECEHHbIE BO (hpaHI[y3CKOE 3aKOHOAATENIbCTBO B MOCJEIHUE TOABI, ObLIU
OTMEUYEHBI HEKOTOPBIM OTXOJIOM OT TPAAUIIMOHHOTO perynupoBanus. K pexxumy oOuHocTH
UMYIIECTBA OBLIM BHECEHBI JJIEMEHTHI pa3lEIbHOCTH 3a CYET CYXCEHHUS TepeyHs
UMYIIECTBA, BXOSINETO B 00ITHOCTS [2, ¢. 626].

Bo ®panuuu B cocTaB 00IET0 UMYILIECTBA CYIIPYTOB BKJIIOUAETCSI BCE UMYIIECTBO,
npuoOpeTeHHoe B Mepuoj] Opaka (3a UCKIOYEHHEM HMYIIECTBA, MOJYYEHHOTO OJHUM M3
CyIIpyroB Ha OCHOBAaHWW JapeHUs WU TO HACIEACTBY), BKIIOYas MOCTYIUICHHS OT
COOCTBEHHBIX NPO(ECCHOHANBHBIX 3aHATUM, a TaKXKe CYeT IUIOJOB U JOXOJO0B OT
pasnenbHoro umymectBa. CornmacHo cr. 1401 I'paxnanckoro koaekca dpaHuum Takou
PEXHUM MOy Ha3BaHUE «OOIIHOCTH MpUoOpeTeHnit» [3, ¢. 29].

Cnenyer orMeruTh, uro BO DpaHIUM Cynpyrn KpoMe JIErajJbHOro (3aKOHHOTO)
pexuMa MMYIIECTBA, MMEIOT MPABO BHIOPATH JPYrodl HMMYIIECTBEHHBIM PEKUM IyTEM
3aKJII0YEHHUs] OpayHOro J0rOBOpa.

B cootBerctBuu co cr. 1497 I'paxmanckoro kojexkca ®PpaHIUU CyNpyrd B UX
OpayHOM JJOTOBOPE MOTYT MPEAYCMaTPUBATh TaKKE MPABOBBIC PEKUMBI: a) OOIITHOCTH BCETO
UMYIIECTBA CYNPYToB; 0) OOITHOCTh UMYIIIECTBA, PACTIPOCTPAHSIETCS TOJIBKO Ha JTBUKIMBIC
BEIM U Ha UMYIIECTBO, MPHUOOPETEHHOE KAXIBIM M3 CYIIPYTOB MOCIE 3aKII0UeHUs Opaka;
B) OIpe/eJICHUEe HEpaBHBIX IpaB CYNPYroB B OTHOIIEHUH OOIIEr0 HMYILECTBA; T)
olpeziesieHUue TOro, YTO B Cllydae pacToOpKeHus Opaka OJUH U3 CYNpyroB OyIeT UMETh
IIPaBO BBIOOPA OMPEICIICHHOM YacTH U3 o0IIero numyinectsa [4, c. 37].

Crnenyroiiasi cTpaHa, B KOTOPOM TakXe YCTaHOBJEHA OOIIHOCTh COBMECTHBIX
aktuBoB, Mcmanus. 3akoHomarenscTBOM Vcmanum cymnpyram JaHO TMPaBO 3aKIIOYaTh
JT00BIe JOTOBOPHI ApyT ¢ apyrom (ct. 1323 I'paxganckoro koaekca Mcmannm). CorimacHo
ct. 1339 'KW1 mapenue cynpyram mpearnosiaraeT BOSHUKHOBEHHE O0IIe COOCTBEHHOCTH B
pPaBHBIX MOJISIX Ha TMPEAMET Japa, €ClIM MHOE HE ONPEeACNIUT JapuTenb [ pakmaHcKum
KojekcoM lMcmaHuM yCTaHOBIEHO, 4YTO MMYIIECTBO, KOTOPOE CUMUTAETCS JUYHON
COOCTBEHHOCTBIO CYIIpyTa: BEUIN M UMYIIECTBEHHBIC MpaBa, KOTOPbIC MPUHAIICKATH 10
BCTYIUICHUS B OpakK; MMYIIECTBO, IPUOOPETEHHOE B COOTBETCTBUU C OPAYHBIM JIOTOBOPOM;
UMYIIECTBO, MPUOOPETEHHOE 3a CYET WM B KayecTBE JIMYHOU (MCKIHOYUTEIHHOM)
COOCTBEHHOCTH;  HMMYUIECTBO, TNPUOOPETEHHOE B  COOTBETCTBUU C  IPAaBOM
NPEUMYIIECTBEHHON TMOKYNKH OJHOTO W3 CYIPYrOB; WMYIIECTBO, MPHOOPETEHHOE B
NOpSIZIKE HACJEIO0BaHUsS; KOMIICHCAlUsl yliepbda OIHOTO W3 CYHpyroB (ImojaraeMm, 4To
UMEETCs B BUy BO3MEIICHHE BPEIa 3I0POBbIO OJIHOTO U3 CYNPYTOB); OJCK/a U MPEAMETHI
JUYHOTO TOJIb30BAHUS, KOTOPBIE HE SIBJISIOTCS POCKOIIBIO (0CO00 LIEHHBIMU BELIaMMu);
UHCTPYMEHTBI, HEOOXOJMMBbIE JI OCYIECTBICHUS MNPOPECCUOHAIBHONU IesATEIbHOCTU
0JTHOTO M3 cymnpyros [3, c. 79].
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I'paxnanckum koxekcom llIBeiapum Taxke MPEeTyCMOTPEH PEXUM OOLTHOCTH
MMYIIIECTBA CyNPYTOB, OJTHAKO B Clydae OOBSIBICHUS KOHKYpCa B OTHOIICHUHA UMYIIECTBA
OJIHOTO W3 CYIpPYIOB, JAaHHBIA pexuM He nenctByer. ClielyeT OTMETHThb, YTO IOCIHE
BCTYIUICHHSI B 3aKOHHYIO cuily 3akoHa o Opake 1984 roma, koTopsiM OblLla 3aBeplieHa
pedopma cemeitHOrO TpaBa, MPU OTCYTCTBHU OpPayHOTO JOTOBOPA, 3aKOHHBIM SIBIISETCS
OOBIYHBIN PEKUM UMYIIECTBA C TPABOM TMOJIYICHHS PaBHBIX JIOJICH B COBMECTHO HAKUTOM
uMyIecTBe. JJaHHbIN PeXXUM BKIIIOUAET JOXOAbl CYIPYTOB U JIMYHOE UMYIIIECTBO KaXKI0TO
u3 Hux. PacnopspkeHre o0mield COBMECTHON COOCTBEHHOCTBIO TPEOYET COTiacusi BTOPOTO
U3 CYIIPYTOB, €CJIH CYNPYTH HE JOTOBOPUIIOCH O ipyrom [5, c. 303].

Jlo BcrymieHus B cuiny 3akoHa 1984 roma oOBIYHBIM OBLT PEXKUM OOIIHOCTH
UMYIIIECTBA, BKIIOYABIIErO 00IIee UMYIIIECTBO CYIPYTOB U JIMYHOE UMYIIECTBO KaXJI0TrO
n3 Hux. O01Iee NUMYIIIECTBO HENCIUMO U MIPUHAJISKHUT 000MM cyripyraM. Hu onua u3 HUX
HE MMEET ITpaBa pactopsKaThCsl CBoel J0jei B 00meM umymiecTse [6, ¢. 87].

CornacuHo pedopMbl cemeiinoro npasa 1975 rona, mpoenenHoi B Mtanuu, B JaHHON
CTpaHe 3aKOHHBIM SIBJISIETCSI PEKUM 00I1Ield COBMECTHOU COOCTBEHHOCTH CYIPYIOB, T.€. Ha
OCHOBAaHHMH 3TOTO PEeKUMa 00a Cynpyra UMEIOT paBHBIC IIpaBa M JIEIAT BCE MOPOBHY, BHE
3aBUCUMOCTH, Ha JIEHbI'M KAaKOTO U3 CYNPYrOB KYIUIEHO TO WU MHOE UMYIIECTBO WJIU 4Yel
J0X0J pactmpenensiercs. B ToMm ciiydae, eciv OIWH W3 CYNpPYroB OTKAa3bIBACTCS JaTh
COoTJIacue Ha COBEPIICHUE CAEIKH, CYPYT UMEET MPaBO MOJIYIUTh €€ B CyIeOHOM TOPSIKE
[5, c. 302].

Opnaxko, cornacHo ¢t 210 I'paxknanckoro koaekca Mranuu, qaHHBIN pexuM UMeeT
onpeeleHHble OCOOCHHOCTH, TaKU€ KaK JOMOJHUTEIBHOE COIJIAllleHHe O TIpaBe
noJp30BaHus coocTBeHHOCTRIO (Comunione convenzionale), T.e. cynpyru MOryT BHECTH
ompe/ielIeHHbIE KOPPEKTUBBI B PEXKUM COBMECTHON COOCTBEHHOCTH, 3aKIIIOUYUB COTJIAIICHHE
y HOoTapuyca [7].

Jlanee pacCMOTpPUM pPEXKUM OTJIOKEHHOM OOmHOCTH. (OCOOEHHOCTBIO JAaHHOIO
peXxuMa SBISIETCS TO, YTO BO BpeMs Opaka BCE HMYIIECTBO CYIPYTOB MPUHAIICIKUT
KOKJIOMY M3 HUX OTIIEIBHO (KaK MPH peXUME pa3AesIbHOCTH), HO B CIIydae pacTOP>KEHUS
Opaka Bce ceMeiHOe UMYIIIECTBO U CPEACTBA OOBEAUHSIOTCS U IETSATCA MKy CYIIpyraMu
nopoBHy. Ha OCHOBaHMHM 3TOr0 TAaKOW PEKWM IOIYYWJ HA3BaHHWE «YCIOBHOW» WIIH
«OTJIO’)KEHHOW» OOIMHOCTH M HAaIllel CBOE NPUMEHEHHE B CKAHJIMHABCKUW CTpaHax
(IlIBenus, Hopeerus, [lanus), a takxe B ['epmanuu [1, ¢. 116].

JlaHHBIA PEXUM  SBUIICS PE3yIbTATOM COTPYAHUYECTBA IISTH CKaHAWHABCKHUX
TOCyIapCTB B 3aKOHOJATENIbHON cdepe, KOTopoe MPHUBEIO K MPUHATHIO IOJ0OHBIX
3aKOHOJATEILHBIX aKTOB B ATUX cTpaHax. B wactHocTH, 3T0 Koneke o 6pake IlIBermu 1920
T., 3akoH J[aHuu o MpaBoOBBIX MocaeACTBHIX Opaka 1925 r., 3akon Hopeeruu o 6pake 1927
r. 1 3akoH OuunsHauu o Opake 1929 r. Oto Obuta ObicTpas U pagukanbHas pedopma
CEMEWHOTO TpaBa, TJaBHAs HIEed KOTOPOW 3aKiIiovanach B PaBEHCTBE MEXAY 000MMU
CyNnpyraMi M WX HE3aBHUCHUMOCTH, KOTOPOE MPETyCMATPUBAIO OTMEHY OIEKH MYXKa Haj
YKEHOW M BHEIPEHHE UMYIIECTBEHHOW Pa3IeIbHOCTH CYIPYTH C TPEIOCTaBICHUEM KCHE,
KOTOpasi 0OBIYHO ObLIa JOMOXO3SIHKOMH, MpaBa TpeOOBATh J0JIM B UMYIIECTBE MyXka [8, c.
119-120].

HeoOxoanmo ckasath, 4TO CKaHAMHABCKAs MOJIENb CTaja o0pas3IioM Ui pexuma
CYNIPY>KECKOTO MMYIIECTBa, KOTOPhIN OBl ycTaHoBieH B ['epmanuu B 1957 rogy. Xots B

74



AxmyanvHvle npobiemsl npasa u nymu ux peuleHus

3TOI CTpaHEe OH MOJIyYHJI HA3BaHHE «OOIIMHOCTH MPUPOCTA», HO MO CYTH 3TO HE YTO UHOE,
KaK PEKUM «yCJIOBHOM obmrHOCTHY [9, C. 6].

[Ipu naHHOM pexuMe caM (DakT 3aKiIrodYeHUs] Opaka elle He JaeT OCHOBAaHWM s
oOpa3oBaHMsl OOLICr0 HMMYIIECTBA, T.6. KaXIbI Cynpyr BIaaeeT, MOJIb3yeTcs,
pacnopsbKaeTcsi IPHOOPETEHHBIM U JI0, U B IIEpUOJ] OpakKa, Kak MPH PeXUME paseIbHOCTH.
[3, c. 81].

Wrtak, paccMOTpPEeB TMpPaBOBOC PpEryJMpPOBAHUE HWMYIIECTBEHHBIX OTHOIICHUH
CYIPyroB B HEKOTOPBIX CTpaHaX, MOXXHO CJ€laTh BBIBOJ, 4YTO OHH JIOCTATOYHO
pa3HOOOpa3HBI M KaXK/1asi CTpaHa UMEET CBOM OCOOSHHOCTH B ATOH cdepe. AHaIH3 TOKa3all,
4TO, B CHJIY CBOCH KOMILICKCHOM MPUPOJIbI PEKUM UMYIIECTBEHHBIX OTHOIICHHUI CYIIPYTOB
3aBUCUT OT Pa3IMYHBIX MPABOBBIX KATErOpPHH, TaK KakK SIBJISACTCS CIICACTBHEM Opaka,
peryjupyercs JO0rOBOPOM HIIM 3aKOHOM, OMNpeAessieT HMYIIECTBEHHbIC TMpaBa U
00SI13aHHOCTH CYIPYTOB, HEOTJCIHM OT PEKHMa COOCTBEHHOCTH UMYILECTBA.
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