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AHHOTAUMSA: B CTaThE MUCCIECA0BAH NHCTUTYT COBMECTHOTO 3aBEIIaHUs CYIPYroB Ha
npumepe 3akoHoaaTenbeTBa Jlonenkot Hapomauoit Pecryomuku, Poccuiickoit deneparum,
®enepatuBHoi PecniyOnuku ['epmMannn u AHIIMU. bbln BBIBIEHBI 0OCOOCHHOCTH MOPSIKA
COCTaBJICHHUS JAHHOTO BHJA 3aBEUIaHUS M OIpPEICJICHbl KIIOYEBbIE OCOOEHHOCTH
HOPMATUBHOT'O PEryJIMPOBaHUS paccCMaTPUBAEMOI0 HHCTUTYTA B 3apyOEKHBIX CTPAaHaX.
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INSTITUTE OF JOINT WILL OF SPOUSES:
FOREIGN EXPERIENCE
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Annotation: the article examines the institution of joint will of spouses on the
example of the legislation of the Donetsk People's Republic, the Russian Federation, the
Federal Republic of Germany and England. The peculiarities of the procedure for drawing
up this type of will were identified and the key features of the regulatory regulation of the
institution in question in foreign countries were identified.
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Hus Poccuiickon @enepannu, TPpakIaHCKO-TIPABOBBIE HOPMBbI, PETYJIUPYIOIIUE
BO3MOYKHOCTh COBEPIIIECHUSI COBMECTHOTO 3aBEIIaHMS — B HACTOSAIIMM MOMEHT OJWH W3
CaMbIX MOJIOJIBIX MHCTUTYTOB, KOTOphId Obul BBeneH 1 utons 2019 ropa. Pacummpenue
MPaBOBBIX (POPM paCHOPSHKEHUST UMYIIIECTBOM JIJIs TPaKJaH BhI3BAJIO OOJIBIION UHTEPEC B
IOpUJIMYECKOM COOOIIECTRE.

Cnenyer oTMeTWTh, 4YTO B oTiM4uuu OT Poccuiickonn Penepaunu, s JoHekou
Hapoanoit PecnyOnuku 1mooOHBIM BHJ 3aBEIIaHUs HE SBISETCS HOBBIM. B panee
nevictyronuM 10 1 wmrons 2020 roma ['pakmaHckoMm  Kojekce YKpauHbl Obliia
PEAyCMOTPEHA BO3MOKHOCTh COCTABJICHHsI OOIIEro 3aBEIlaHUs CYNIPYTOB OTHOCUTEIIBHO
UMYIIECTBA, KOTOPOE MPUHAJJICKHUT Ha MpaBe 00111el COBMECTHOM COOCTBEHHOCTH. (1. 1 CT.
1243) [1]. Takoe 3aBelaHue COCTABIISAIOCH JJIS TOTO, YTOOBI J0JIs1 B OOIIEM HMYIICCTBE
MOCJIE CMEPTU OJHOTO U3 CYNPYroB MEPEXOANIA MOJHOCThIO K MEPEKUBIIEMY, U, TOIbKO
MIOCJIE CMEPTH TIOCIIEHETO MPaBO HA HACIEOBAaHUE BCErO OOIEro MMYIIECTBA CYMpPyTroB
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MOJIYYalOT JIMIlA, ONpeAesieHHble 000MMHU CynpyraMu B TakoM 3aBemlaHuu. [Ipu kxu3Hu
000uX CyNpPyroB Ka)KJblii U3 HUX UMEJ MPaBO OTKA3aThCA OT OOIIETO 3aBeIIaHus, TpUIeM
TaKOH OTKa3 MOJJIeXkall HoTapuaabHOMY yaocToBepenuio (. 3 c¢T. 1243), mociae cmeptu
OJIHOTO U3 HUX HOTapUyC HaKJIaJbIBAJl 3allPET HAa OTUYXKJIEHUE UMYILECTBA, YKA3aHHOTO B
3aBelnanuu cynpyros (1. 4 ct. 1243) [2].

NHCTUTYT COBMECTHOTO 3aBEIIaHUsI CYNPYrOoB Ha TEPPUTOPUU €BPONEHCKUX CTpaH
CYIIECTBYET JIOCTATOYHO HABHO B cpaBHeHUM ¢ Poccuiickoinn Denepaumend u JloHEenkou
Hapoanoii PecrryOmukoii. 3 o61iero koianuecTBa pacrnopsbkeHui Ha cirydait cmeptu 57 %
NPUXOJATCS HAa COBMECTHbIe 3aBemanus cynpyroB [3]. HoBusna wuHCTHTYTA B
OTEUECTBEHHOM TPaXKJAHCKOM 3aKOHOJATEIbCTBE U €ro paclHpoCTPaHEHHOCTb B
3apyOeKHOM TIPEIOIPEACININ aKTyaIbHOCTh BRIOPAHHOW TEMBI HCCIICIOBAHUS

B 3akoHOMaTENBCTBE 3apYyOCIKHBIX CTPAH MTOMUMO TTOHSITHS «COBMECTHBIC 3aBEITAHIS
WCITOJIB3YIOTCS TaKWe TEPMHHBI, KaK «B3aUMHOE 3aBEIIaHHEe», «OoO0Iee 3aBellaHuey,
«BCTpEUHOE 3aBelianue» [4].

B aHrimiickoM IpaBe IaHHBIM WHCTUTYT HMeHyercs, kak Mutual Wills, a B
repmManckoM mpaBe — Berliner Testament. B paccmaTpuBaeMbIX CTpaHaX HHCTUTYT
COBMECTHOTO 3aBElIaHUsl CYNPYTOB SIBIAETCS HEKMM MEXaHU3MOM Iepeflaud UMYIeCcTBa
CHayaJia MEepPEeXUBIIEMY CYNPYTY, a 3aT€M COBMECTHO M30paHHBIMH MMM HACIEIHUKAMU
TaK, YTOOBI MEPEKUBIIUN CYIIPYT HE CMOT PACTIOPSAUTHCS 3TUM UMYIIECTBOM 10 CBOEMY
YCMOTPEHHIO TI0CIIe CMepTH TepBoro cympyra [5, ¢. 200]. Takum o0pa30M, cOmepkaHue
COBMECTHOTO 3aBEIIaHUS CYINPYrOB 3aKIIOYaeTCAd B 3apaHee OIpenesieMoil cynboe
HACJICICTBA, YTO IO3BOJIIET CBECTH BO3MOXKHBIC KOH(MIMKTBHI MEXAY HACICAHUKAMH K
MUHAMYMY.

AHTIIMHACKOE TpaBO OMNpeeNsieT TaKue 3aBellaHus Kak JIOroBOp, OOSI3bIBAOLIUMN
MIEPSIKHUBIIIETO CYNMpyra HE OT3hIBAaTh W HE HM3MEHATH CBOE 3aBEIIAHUE IIOCIE CMEPTH
nepBoro cynpyra. CremnoBaTeabHO KaXIbI W3 CYMPYTOB OMNpPEAENIseT B JOKYMCHTE B
KauecTBE HACIEIHUKa JPYroro Cynpyra ¢ Ha3HAUY€HUEM JPYTUX HACICTHUKOB (OOBIYHO
COBMECTHBIX JI€TeH 3TUX CynpyroB). Eciu mepexuBIuil Cynmpyr BCE K€ U3MEHHUT WIH
OTMEHHUT CBOE€ 3aBEIllaHWE, HApYIIasi MIPU 3TOM UHTEPECHl HACIECTHUKOB 10 COBMECTHOMY
3aBElIaHMIO0, CYJ YCTaHABIMBAET, YTO UMYIIECTBO MEPEKUBIIETO CYNpyra MPUHAICKUT
eMy He 0e3yCJIOBHO, a KaK TPacTOBOMY YIIPABJISIONIEMY B TOJIb3y TAKUX HACIEIHUKOB.

Paccmotpum  Gonee  moaApoOHO — MOPSAOK  OPOpMIIECHUS — 3aBEHIaHUS 10
3aKkoHonarenscTBy dDenepatuBHoi PecnyOnukm ['epManuu M CpaBHUM C TMOPSAKOM
oopMIICHUS JJAHHOTO BHJIA 3aBEIIaHMS 10 TPakIaHCKOMY 3aKOHOJATeNIbCTBY JIOHEIKOM
Haponnoit PecniyOnuku.

B cootBeTcTBUU ¢ § 2265 ['paxknaHnckoro ynoxenus ['epmannu ot 18 aBrycra 1896 r.
(manee — I'TY) [6] m m. 4 cr. 1247 I'paxnmanckoro kojaekca Jlonenkor HapomHoit
PecniyOsviku [7] coBMeCTHOE 3aBeI[aHHE MOYKET OBITh COCTABIICHO TOJIBKO CYNpPYTraMH, YTO
SBJIICTCSI OOIIMM TSI TIPABOTOPSIKOB pacCMaTPUBAaeMBIX TrocynapcTB. JIMYHBIA U
JIOBEPUTEIIbHBIN XapaKTep OTHOIICHUN CYIPYroB MPEAOINpEaeaseT CyIeCTBOBaHUE
3aKpBITOTO TIEpEeUHs CYOBEKTOB, KOTOpPbHIE YIPaBOMOYEHBI COBEPIIATh COBMECTHOE
3aBell[aHie B COOTBETCTBMM C 3aKoHomatenbcTBOM [8]. B denepatuBHoi PecryOimke
['epMaHusi COBMECTHOE 3aBEIIaHNE MOXKET OBITh COCTABJICHO B HOTAPUATIHLHOM UITU MPOCTOM
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nucbMeHHOM Qopme, B To Bpemsi kak B JloHeunkoit Hapomuoit PecnyOmuku moker
COBEpILEHO TOJIbKO B HOTapuaibHOW Qopme. CoBepllieHHe COBMECTHOIO 3aBEIaHUs
cynpyroB Ha Tepputropun deneparuBHoit Pecnyoauku ['epmanuy B HOTapuaibHOU hopme
npeaycMaTpuBaeT  HEOOXOAMMOCTh  MPUCYTCTBUSL  O0OMX  Haclejojareiedl  mpu
HOTapUaJbHOM YAOCTOBEPEHUH TaKoro poja 3aBemanus. dopMa CcOOCTBEHHOPYYHO
HAIMMCAHHOTO U TMOJITMCAaHHOTO COBMECTHOTO 3aBellaHusi ycraHoBieHa § 2267 I'TY. Tak
HE0OXO0AMMO, YTOOBI OJMH U3 HacJeAoJaTeNel COCTaBWJI 3aBEIIAHHE MOJIHOCTHIO
COOCTBEHHOPYYHO, a APYrOoi HAacIeA04aTeNb IOCTABUT CBOKO MOAMNKCH C YKa3aHUEM J1aThl U
MeCTa COBEpIICHHs] MNOANUCH. B I0puaAMYEcKOi JMTepaType COBEPIICHHE CYIpyraMu
3aBEIIaHUS B TIPOCTONM MHUCBMEHHOM (opMe TMOABEpraeTcsi KPUTHKE, MOCKOIBKY
YCTAHOBIICHBI MUHHMAaJbHBIE TpeOoBanus kK Qopme [8]. B J[lomenkoit Hapomnoit
Pecniy6nuku B cootBeTcTBuM ¢ 1. 1 c1. 1254 T'K JIHP coBmecTHOE 3aBemianue Cynpyros
JOJKHO OBITH MEpelaH0 000OMMHU HAclIeIOAATENIMA HOTApUyCy JIMOO OHO JOJHKHO OBITh
COCTaBJICHO MOCJIETHUM B MPUCYTCTBUU OOOUX CYIIPYTOB.

I1. 2 ct. 1254 T'K JIHP 3akperuisieT moyiokKeHHE O TOM, YTO B CIydae COCTABJICHUS
COBMECTHOTO 3aBEIIaHHUs OAHUM M3 CYNPYIrOB, APYrOoM Cynpyr JIOJDKEH IPOYNTATh
COOTBETCTBYIOIIIEE 3aBEUIaHUE B MPHUCYTCTBUHM HOTApUyCa U TOJBKO IOCIIE COBEPIICHHUS
JTAHHOTO JICVCTBUS HACJIEeN0AaTelb BIPABE MOANUCATh COBMECTHOE 3aBEIIAHNE CYIIPYTOB.

B cBoro ouepear § 2266 I'TY mpemycmarpuBaer, 4TO COBMECTHOE 3aBEIIaHHE
CYNpPYTOB MOXKET OBbITh COCTABIEHO B UPE3BbIYAHBIX 0OcTOsITENbCTBaX. HecMoTpst Ha To,
YTO M3J0KEHUE BOJIM NPOUCXOJUT B YCTHOM (opmMe U cojaep aHUE 3aBEIIaHUsS
3aMUChIBA€TCSl OyproMuUCTpoM JMOO OJHUM M3 CBUACTEICH CO CIOB 3aBellaTelieH,
COBEPILEHHUE TAKOTO PACHOPSKEHUS Ha CIIy4ail CMEpTHU SIBJIAETCS 3aBEUIaHUEM B MPOCTOU
nucbMeHHol Gopme [8].

CekpeTHOe 3aBelIaHUE SBISIETCS MOABUAOM HOTAPUAIBHO YJIOCTOBEPEHHOIO
3aBemianuss Ha Tepputopun Jloneukoir Hapognoit PecnyOnuku u  ®DenepatuBHOM
Peciyomuku ['epmanus. [lockonpky B pasgene 8 ITY orcyrcTByroT Kakue-in0o
OTpaHUYEHMS, 3ANPEIIAIOIINE CYIPYraM U3bSBISATH CBOIO BOJIO ITOCPEICTBOM COBEPIICHHUS
1oA00HOT0 poJia 3aBeanms, ucxoas u3 cojaepxkanus § 2232 I'TY, MOXHO caenaTh BBIBOI
0 TOM, YTO CYIPYTHd MOTYT I€peAaTh TEKCT 3aBEIIAHNS HOTAPUYCYy B 3alle4aTaHHOM BUJE.
Opnnaxo B Jlonenkoit Haponuoit PecniyOnuku 1. 5 cr. 1255 I'K JIHP yctanoBien 3anpeT Ha
COBEpIICHHE COBMECTHOIO 3aBELIaHMs CyNpyroB B (opme cekpeTHoro 3asemanus. [Ipu
HECOOJTIOJICHUN JAHHOTO TPEOOBAHMUS TAKOE 3aBEIIaHue OyIeT MPU3HAHO HUYTOKHBIM [7].

3aBepiias CpaBHUTENBHBIM  aHaMU3, CIEQyeT OOpaTUTh BHUMAaHHUE, YTO
3aKOHOJIaTE€JIbHOE 3aKPEIJIeHHEe MHCTUTYTa COBMECTHOTO 3aBELIaHUs CYIIPYTOB UMEET CBOU
witockl. K mpeumyliectBaM  ciaeAyeT OTHECTH pACIIMPEHUE JTUCIO3UTUBHOCTH B
HACJIEJICTBEHHOM NPAaBE M BO3MOXKHOCTH JUIsl CYNPYTOB COBMECTHO OIPEACNATh CYIb0Yy
UMYIIIECTBA JUIsl TOTO, YTOOBI U30€KaTh CIOPOB MEXKly HACJIEAHUKAMU B OyAylIEM, OAHAKO,
U3y4aeMblil MHCTUTYT TOJbKO HAOMpAET MOMYJIAPHOCTh U MPOOJIEMbI, BBITEKAIOUIUE TP €TI0
peanu3aiu, TOJIbKO MPEACTOUT BhISIBUTh HA MPAKTHUKE.
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